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I nvironmental Compliance 
ral John L. Fugh 

cak? Generalfor Civil Law. 
. .  Lieutenant Colonel Scott P. Zsaacson 

I . 

! ? Chiex Environmental t a w  Division, OTJAG 

Major bwrence E. Rouse 
Litigation Attorney 

1 , Environmental t a w  Division, OTJAG 

I Introduction1 ‘ 

The rise of the environmental movement in this country 
isperhaps &e m a t  significant and influential legacy of the 
1980’s. A by-product o f  this grass roots movement is the 
detailed scitiny to which thepublic now subjects federal 
agencies in regard to environmental compliance. Along 

lid concern has been intensified atten­
tion from Congreks and state officials. These concems 
have c~stallizedinto a large Of laws 
and regulations. ?be perception of many within these 
political forces is that the defense establishment is not 
Complying with environmental requirements-in other 
words, that we are breaking the law 

Our chain of command has spoken regarding this per­
ception of widespread violation. Secretary Cheney, in a 
memorandum to the service secretaries, recently empha­
sized that compliance must be a command priority at all 
levels. He went on to say, “I want every command to be 
an environmental standard by which Federal agencies are 
judged.. .’.We need the right people at the right place with 
the right training.”* The Secktaryhas also promulgated a 
new environmentalethic for the Defense Department.That 
ethic is expressed in three words-compliance with the 
law, responsibility as careful stewards of vast natural 
resources, and cooperorion with federal, state, and local 
reguiatom.3 

At most installations, environmental I compliance 
presents a greater challenge than almost any other issue 
the commander faces. Additional “players” are on the 
scene who’are’usuallyabsent‘from most other areas in 
which a commander operates. These “players” are the 
regulators (both federal and state), the local governments, 
and the 1-1 populace, especially those organized in 

environmentally-orientedgroups. Each group has its own 
“levers and hammers.’” Dealing with these forces is 
usually a new experience for the COmrnanderand, at times, 
can be frustrating* 

The fundamental r k n  for this state of affairs is a dras­
tic in the traditional hovereign that the 

unitedStates typically enjoys under the law: most 
instancesfederal cannot be regulated by the state 
or local basic of law stretches 
back to the earliest days of our constitutional framework. 
Inthe -of McCulloch v. Marylan(j4the SupremeCoun, 
led by Chief Justice John Marshall, held that the Bank of 
the United States, as an instrumentality of the3federal 
sovereign, could not be regulated by the-states.However, 
Congress has waived much of this traditional immunity in 
the environmental area. For example, the Clean Water Act 
provides that federal departments “shall be subject to, and 
comply with, all Federal, State, interstate, ‘and local 
requirements .,.respecting control and abatement‘ofwater 
pol1ution”;s the Clean Air Act requires that federal depart­
ments “be subject to, and comply with, all Federal, State, 
interstate, and local requirements ...respecting the control 
and abatement of air pollution”;6 and the Solid Waste Dis­
posal Act requires that federal departments “be subject to, 
and comply with, all Federal, State, interstate and local 
requirements ...respecting control and abatement of solid 
waste or hazardous waste disposal.”7 1 

The clear congressional trend is the enactment of more 
onerous measures to force environmental compliance on 
federal facilities. For instance, H.R.10568 would allow 
fines to be assessed against the government for violating 
solid or hazardous waste standards. This bill, if it becomes 
law, would put the regulators in the ‘*drivers seat” to 

‘This article was developed from a speech that Brigadier General Fugh delivered at the DOD Eastern Regional Commander’s Conrerence in Destin, 
Florida, on March 7. 1990. 

*Secretary bf Defense hfemorandum retaries of Be Military Dep vironrnental Management Policy, 10 Oct. 1989. 
r. , , 

3Remarks by Secr&ry of Defense D to the Western Association 1.4 Aup. 1989; printed as “The DoD Environmental 

Ethic,” in Defense Issues. Vol. 4. No. 32. 

~MCCUllochv. Maryland, 17 US. (4 WheaL) 316 (1819). 

f?. 642 U.S.C.’# 7418(a) (1982). 

’42 U.S.C. 0 6961 41982). 

8H.R. 1056, 10181 Cbnp., 1st Sess. (1989). 
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has twenty ,full-time lawyers worklng on such prpsecu-
Attorneys and FBI agents wpsl 
oat investigators ,atthe 

mental Protection egency. ~nthe past few y a k ,  
tice Department’s special environmental UJLithas obtained 
more than ,400seUl 
uals and wlporations, 

simple to ahin.  The requimhents arc often detailed,.lgien 
ta a wide range of interpretationbased on subjective deter­
minations; arid differ from state to state. Eavirotlmental 
media-air, water, and soIid waste-are generallythe sub­
ject of different regulatory programs, often overIapping, 
and regulators sometimes have jurisdictional disputes. 

A commandermust be aware that there are several areas 
that could cause problems with the environmental over­
seers.~heseareas are h e  i&taIlation*s current operations, 
bistorical operations, trainin8 nctivities, and canstruction/ 
demolition activities. Each of these artas has a significant 

mpliance prob1e.m. . 

r is awareof the need to be 
informed of cutrent installation operations.But how m y 
commandels know which installation opemtions pquire 
permits from the regulators? For example, if the instatta. 
tion has a b i l a  heating plant, air emissions permits are 

of time and normally include “reopener” provisions. 
These provisions &e regulators the tight td institute pro­
ceedings rquinng modifications during the permit period. 
Retrofitting controls on older quipment can be very 
expensive. The regulamrs may q u i r e  new quipment to 

Opecent examples of cracking dom on major pollukm-

United States v. 

with the permit .may mult  in shutting down,the non­
complying operation,modifying the operatioe,or attempt­
ing to impose finesagainst thehallation. The regulators 
are more prone to come after federal~facilitkbecauseof 

economic impact of shutting down 

tion that has engaged in m 

demobilization after the Korean or 

concerns, their activities may have resulted in 
that will require action. 

When the historical yec 

date for action under the D e f w e  Environmental R 
tion Program.For the Army, this program is managed by 
the U.S. A m y  Toxic and Hazardous Materials Agency 
(USATHAMA). It has a broad range af expertise in 
environmentaI8 temediation to assist A m y  installations. 

Training requires specific 
environmental concerns. The intended use of land, par7 
ticularly off base, may require documentgtion under th,e 
National Environmental Policy Act (NEPb). Under the 
NEPA process, the commander must assess the potential 
impacts of the training on or near the inslallation. Sow 
reStrictions or mitigation actiqns m y  be required in order 
to conduct the trainin 

Act and one violatlor un 

F 
. 

United Stales v. Tecxaco Inc.. No.CR 88-954-DK (CD.Cat. filed Dec. 12, 1988): Two violalions p d e r  the Outer Conlinenla1 She! 
S750,OOO. 

United S t a h  y. Ocean Spray Cranknies. Inc., No. 88- 13-N (D. Mass. filedDec. 20,1988): Twenty-one violations under che CleanWate 
s 4 0 0 . ~ .  

Act, the Migratory Bird Treaty, (he Po& and Walenvays Ad, and the DangcroW Cargo Act. Potential fine: $700 dllion. 
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Regulat6rs have becothe increasingly 

training.:The latest exampte of &is growing trend is I$tak 

a'gencyts-attempt ca regulatetheburning o 

propellant!bags during firing!exercises. 

monly ktrictcd because of cowerns'over qrcraft noise, 

Ladndetlng may require permits for discharging water in 

field environments. Equipment such as smoke generators 

m!ay -rkquire~
air ethissions permits, 
grkatly restricted,onmd off base, k 
of endangered sp i& or their habitat9 

Construction or demolition typical 
of &PA ,doceentation bFfo 
.The PA, process bay  identify conctms that 

cause the project to be modified or even cancelled. The 
presence of wetlands mar also require project changes. 
Demolition may involve the removal of asbestos,a mate­
rial*heavilyregulated by federal and state agencies. Prop­
erty that is designated as  historic or culturally significant 
may be protected from alteration. In one instance, lacat 
citizens attempted to have some World War I barracks 
declared historicallysignificant to prevent their demolition 
and replacement with modem barracks. They apparently 
were concerned with the possibility of increased military 
training on the installation. 

1, 

case where an environmental violation is dis­
wvcred, a commander's options are limited to the follow­
ing alternatives: 

- immediately come into compliance; 

shut down the offending facility; 

- negotiate an agreement with the regulator 
coming back into compliance; or, 

- seek a Presidential exemption if sufficient funds 
. have been previously requested (a "nonstarter" 
, in peacetime). 

Note that doing nothing (and remaining out of compliance) 
is clearly not an option. 

Installation Edvironrnental Resources 

To whom does the commander look for assistance in 
achieving full environmental compliance? "%e com­
mander should use a team approach in managing environ­
mental issues. Team members should include the 
environmental coordinator, safety officer, lawyer, preven­
tive medicine officer, public affairs officer, and land man­
ager. The two key players at the installation are the 
environmental coordinator and the lawyer. 

The environmental coordinator is usually responsible 
for all permitting and reporting. This person is a critical 

of the i installation staff. An installation's 
environmentalwell-being depends on how well this person 
works with the regulatoq and others on the installation 
df.Neidless'hga)f thls i :most be properly 
&ed and graded. The ' codrdiriatbr is  t60 
ixhgrhnt to buy within &e inSthlation ,organizational 

deal with arcas that a're beyond the &ope of hutine DEH 

activifies, particularly training. The commander must 

establishand mainta 

tal coo;dinator, and 

the commander. 


The Army is training more environmental lawyers in 
mponse to the changing times. Each 'instillation legal 
office has an environmental law specialist (ELS).With the 
creation of the Environmental Law Division in the Office 
of The Judge Advocate General ia,October 1988, more 
training opportunities and informationhave become avail­
able to these attorneys in the field. The ELS needs to work 
closely with the -,environmental coordinator on the 
installation, 

Actions That Should be *Taken 
by the Installation Commander 

The installation commander must be a strong, highly 
risible pkence in matters of environmental compliance. 
There is no substitute for command emphasis, and there is 
a definite need to stress that the commander will not 
tolerate inattention in achieving and maintaining full 
compliance. Tbis is serious business $mt sometimes 
requires serious changes in programs, activities, and 
attitudes. 

Upon assuming command, the c o d e r  should con­
duct a preliminary inquiry into $e s k u s  of the installa­
tion's environmental compliance program. The 
commander should 

-deternine whether there are any outstanding 
notices of violation (NOW issued against the 
facility and what NOV's have been resolved in 
the recent past. 

- determine whether the installation is operating 
under any complian? orders or compliance 
agreements. If so, specified actions must be car­
ried out on a defmed schedule and penalties may 
be stipulated for noncompliance. 

'OE.g.. desert catoise at the National Training Cenlet. Fort Irwin. Califomla. md the d eockaded woodpecker at Fort Beau and Fort Benninp. 
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' - review the status of budgeting for environmental 
ance. Specifically, the cbmmander should 

ensure that sufficient funds were requested for 
1 the priority environmental requirements identi- ironmental F 

fied in the installation's most recent OMB 

A-10611 submission (Form 1383). ' needs to work directly with the tenant countetpart. If con­


' cerns develop or persist over environmental compliance,, ' 1  

- determine what kind of working relatio 
exists between the installationand the regulators. 
If the environmental coordinator does not know 

, who monitors the installation's permits, he needs 
to find out and establish a working relationship 

.with them. 

- know what projects are scheduled and underway 
and what NEPA documentation ' h& been 

' completed. 

- find out when the last environmental audit was 
conducted on the installation,'what deficiencies 

' 
were found, and the kmedy for the deficiencies. 

, - determine what hazardous waste is generated on 
, the installation and what permits the installation 

has. 

* 	 I - be informed of thi'm ardous waste 
disposal that are underway, of any problems in 
this area,and of the costs of that disposal. 

- find out the state of training of.those who handle 
hazardous waste. '1. 

- detennine what efforts areunderway to minimize 
. the generationof hazardous waste and their effec­

' tiveness. I 

The key to avoiding environmental problems is to rec­
ogkize the reality of ?e threat. Evev commander should 
tour the installation to observe ongoing activities that may 
affect environmental compliance. When inspecting motor 
pools, it is important not only to check on the maintenance 
statistics and equipment, but also to observe where the 
used oil is stored and how it is handled. The use of 
degreasing agents and their disposal should be inspected. 
Hazardous waste storage should be inspected. Many of the 
regulatory requirements for these facilities are based on 
common sense good housekeeping practice. If the place 
looks messy or disorganized,if it appears that a leak would 
not be contained, or if it is hard to determine if any drums 
may be leaking because of the way they are stored, the 
place is probably out of complianceand thus vulnerable to 
an NOV from a regulator: Deficiencies should be noted 
and coriected, and a record should be made of the correc­
tions. Remember, the commander is usuaily &e permit 
hoIder for the installation. He is the pri 
compliance and is accountable to the reg 

the installation commander must address them with the 
ander. Any unresolved differences must be 

ptly up the chain of command for a swift 
decision. 

The installation commander should stri 
reblators. Just as a new commander routinely meets with 
l&al officials, why not include the appropiate officials 
from the various regulatory agencies? The appropriate 
EPA regional federal facilities coordinator is a hut. So 
are the appropriateofficials responsiblefor Issuing permits 
to the installation. 

, . 

. Resources Available to the Commander 1 

m The commander can obtain assis.tancefrom a wide array 
of resohxs within the defense establishment. For kxam­

ple, an excellent reference is the Yominander's Guide to 

Environmental Complian'ee'' published by USATHAMA. 

The "Environmental Review . for Management 'Action 

Checklist," published by the Corps of Engineers' Con­

struction Engineering Research Lab 

excellent source of information. 


Major commands normally have 
,­range of environmental experience that can provide both 


technical and legal assistance to installati 

USATHAMA and the Anny Enviro 

Agency are available to provide technical assistance..The 

Arm'y Environmental Office in HQDA provides guidance 

on policy issues and on other environmental matters. The 

Environmental Law Division, Office of The Judge Advo­

cate General, is available to provide legal advice. 


Conclusion 

]em of attaikng enviro 
compliance is not a passing issue that will soon go away. 
The public's concern over environmental co 
legitimate one. Compliance is a matter th 
everything we do, in both public and private sectors. It is a 
national concern that will continue to receive the attention 
of our elected and appointed offjcials. Until we fully com­
ply, we are vulnerable. Critical mission activities will suf­
fer and may even be halted. Civil and criminal sanctions 
against us are rea1 possibilities. ., 

Installation commanders face an ever increasing chal­
lenge as they deal with the environmental issues of the 
future. The Army is organizing to face these challenges 

to help the commander in meeting the environmental 
cost of doing business. ­

llOflice of Management and Budget Circular No. A-106, Reporting Requirements in Connection With the Prevention, ConGol, and Abalernenlof 
Environmental Pollution at Existing Federal Facilities (Dec. 31. 1974), . .  
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Memorandum From the Commander of the U.S. Army Corps of Engineers 
The following is a memorandumfrom Lieutenant General Hatch, Commander of the U.S. Army 
Corps of Engineer& concerning environmental engineering. The memorandumprovides guidance 
on environmental matters to the Army Corps of Engineers. It demonstrates the commitment being 
made by the entire Department of Defense to integrate a new environmental ethic into every 
aspect of DOD business. 

14 February 1990 

MEMORANDUM FOR 

Commanders, Field Operating Activities 

Assistant Chief of Engineers 

Directors, HQUSACE 

Chiefs, Separate Offices, HQUSACE 


SUBJECT: Strategic Direction for Environmental 
Engineering 

1. The Army Corps of Engineers is entering an exciting 
new decade as we witness the greatest changes in the 
international order in years, perhaps our lifetimes. It is a 
time to reflect on our 200-year tradition of service and 
prepare ourselves for yet greater service in the nineties 
and beyond. This letter focuses on what I believe will be 
our greatest challenge, opportunity, and growth area. 
While the emphasis on various components of our 
national security and our Nation’s well-being are chang­
ing, one element emerges in relative importance-not 
only in the United States, but throughout the world-our 
environment. 

2. We in the Corps are justly proud of our role in 
developing and defending our Nation in the last two cen­
turies and of our response and adaptation to a growing 
national concern for environmental values. In this era of 
ever increasing change, “response and adaptation.’ are 
not adequate for contemporary needs. The present lead 
times involved in changing the direction of our institu­
tion with the momentum of our legal, regulatory, cultural 
and bvdgetary bases for conducting our business are just 
too long. We must establish a new strategic direction that 
will guide current and future changes in all aspects of our 
program, civil and military. These changes will be fully 
consistent with Administration policy and in accordance 
with both the spirit and the letter of the authorizations 
provided by Congress. 

3. 	 The National Environmental Policy Act (NEPA) 
remains our broadest guide for action. Twenty years ago, 
the President and the Congress declared that it was the 
continuing policy of the Federal Government to use all 
practicable means, “to create and maintain conditions 
under which man end nature can exist in productive 
harmony, and fulfill the social, economic, and other 
requirements of present and future generations of 
Americans.” (NEPA, Section 101) Resident Bush and 

Secretary of Defense Cheney have specifically declared 
their dedication to a sound environment. President Bush, 
for example, in a speech to the United Nations on 25 Sep­
tember 1989, identified the environment along with 
economic and security issues as the top global challenges 
of the 21st century. It is increasingly clear that our 
security relies on a healthy natural resource base. On 10 
October 1989, Secretary Cheney stated his vision for how 
the Department of Defense would meet the environmen­
tal challenges it faces. He called on the DOD to be the 
**federalleader in agency environmental compliance and 
protection” and to be committed *‘to meet the worldwide 
environmental challenge.” Therefore, to meet our 
Nation’s and the world’s needs, an environmental ethic 
must be an integral part of how we conduct our business. 
It is the Corps’ obligation to protect and restore environ­
mental quality while contributing to social and economic 
well-being. 

4. 	In practical terms, embracing and promoting our 
environmental ethic and spirit will change the way we do 
our traditional business and work for other agencies. As 
our history demonstrates, we have a unique tradition and 
capability to solve engineering, environmental and 
developmental problems facing the Nation and the global 
community. The anticipation and prevention of environ­
mental damage will continue to require that the ecologi­
cal dimensions of a project, a policy, or a federal action 
be considered at the same time as the economic, social, 
and engineering considerations; however, the weight we 
give to environmental consequences will increase. Pro­
posed development or action will attempt first to avoid 
adverse impacts, then minimize or reduce them, and 
finally compensate for unavoidable effects over the life 
cycle of the project or action. Simply put, the environ­
mental aspects of all we do must have equal standing 
among other aspects-not simply a “consideration,” but 
part of the “go-no-go” test along with economics and 
engineering. 

5. Resident Bush has stated that we will protect and pre­
serve wetlands and adopt a no net loss of wetlands policy. 
We will wholeheartedly support the President’s wetlands 
initiative (to the full extent of our authorizations) in our 
project planning, our operations and maintenance 
activities, our military programs, and our regulatory pro­
gram. In doing this, we will also strive to protect other 
precious natural resources, including valuable agri­
cultural lands. While our current programs already 
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provide essential protection for our water resources and 
wetlands, I am committed to strengthening them and 
using the regulatory program, within legal and policy 
bounds, to protect wetlands from unnecessary destruction 
or degradation. 

6. In our military program, the land, water, and natural 
resources made available to the Army are limited and 
must be carefully managed to serve the Army’s short and 
long term needs. Embracing E n  environmental ethic and 
applying this ethic to our stewardship of our natural 
resources i s  vital and will be an important ingredient in 
supporting our Army. Environmental leadership and a 
commitment to go “beyond compliance” must be the 
standards upon which our service to the Army is 
measured. 

7. Our work, military, civil, and support for others, 
depends on creative,’environmentally sensitive engineer­
ing. We must look at our work in a broad social and 
environmental context, as well as in technical and 
economic terms. Decision makers (our higher authorities, 
project partners, and customers) need to be aware of the 
regional and life cycle consequences of each possible 
solution we recommend. We must plan wisely at the out­
set and integrate environmental concepts with engfneer­
ing creativity in all phases of our projects and activities. 
We will not only mitigate environmental impacts of 
development, but, when authorized to do so, we will 
expand our work that directly addresses environmental 
problems as a central purpose of the engineering effort. 
We will continue to consider both structural and non­
structural solutions in solving problems and in protecting 
and restoring our environment. All of this will depend on 
our continuing to develop the requisite environmental 
engineering talent. 

8 .  We have already realized the opportunities environ­
mental engineering brings to the Corps. For example, we 
are investing nearly $500 million annually in solving 
environmental problems in the area of hazardous and 
toxic waste. Restoration of contaminated sites is and will 
continue to be a significant environmental issue facing 
the DOD, EPA, DOE and other agencies. This challenge 
requires engineering capabilities that Army Engineers 
have demonstrated in EPA’s Superfund and the Defense 
Environmental Restoration Programs. Environmental 
engineering and supporting research and development 
account for nearly three quarters of a billion dollars of 
our FY ’91 budget-military, civil, and support for 
others. 

d 

9. Among all agencies whose primary reason for being is 
not environmental protection, you have been leaders in 
integrating and embracing environmental values- with 
your continued efforts we will build on that leadership. It 
is specially important to forge new partnerships with the 
total environmental community and other resource agen­
cies as well as with those who pursue development. We 
can learn much from one another, and Ichallenge you to 
engage in Continuing dialogues among these diverse 
interests. 

10. Thanks to the visionary, pi ng efforts of our 
predecessors, we have a good story to tell about the 
environmental value we have designed and built into 
many of our projects; the aggressiv 
development we have conducted to enh 
mental aspects of our efforts; and the environmental pro­
tection achieved through our regulatory ,prog 
more recent years, we have intensified our envir 
focus in research and development, civil works, military, 
and support for others programs. Now, I believe our 
Nation asks more of us. Yes, we must continue the good 
work we have begun but we must also enhance the 
environmental aspects of our ba$c missions.‘Wemust be 
capable and willing to respond to new missions that fea­
ture solving ewironmental problems just a s  we have for 
navigation, flood control, military construction, etc. 

11. I recognize that until we have included changes in the 
vast body of guidance that directs our actions, there may 
be a frustrating gap between our words and our deeds. 
For example, we will explore updating the principles and 
guidelines that are the basis for water resource project 
formulation. Bear with me in this transition. 

12. Finally, I ask each member of .the Cor& to inteirat: 
environmental sensitivity into our day-to-day business; 
The cumulative consequences of our wofk’mustreflect a 
clear interest in protecting the quality of our environment 
and natural resources-we will be measured by what we 
do, not what we say. Our commitment must be to 
environmentally sustainable deyelopment in 
not compromise the future .while we meet c 
Now is the time to use our engineering, scientific and 
management capacity to advance our Natioq’s environ­
mental goals. We recognize that sustaining the environ­
ment is a necessary part of building and securing this 
Nation. I 

t iH.J. HATCH 

Lieutenant General, USA 
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Article 31(b) and the Defense Counsel Interview 
. I 

Major John B. McDaniel 

Contract Appeals Division, USALSA 


Editor’s Note-A judge advocate recently requested an advisory opinion on the same issue that is 
presented in this qrticle. The Executive, OTJAG, referred the request to the Professional Respon­
slbility Committee, which ispresently considering the issue. This article. however, represents rhe 
author’spersonal opinion. The opinion of the committee will be published in afiture issue of The 
Army Lawyer. 

The Problem: A Not So Hypothetical Hypothetical1 
You are a defense counsel at a major installation. Your 

client, Specialist X, is charged with larceny of govern­
mefit ammunition and aggravated assault with a firearm. 
According to the CID report, X confessed to taking gov­
enunent ammunition with him on an overseas deploy­
ment, where he became involved in a mock firefight with 
aggressor forces played by American soldiers assigned to 
another unit. During the firefight, he loaded a magazine 
of live rounds in his M-16 and, with his next burst of fire, 
blew the blank adapter off the weapon, shooting an 
aggressor in the groin and almost killing him. About the 
only good thing in the confession from the defense per­
spective is that he denied the shooting was intentional. 

X has an impeccable record and, but for this one inci­
dent, seems like a truly good soldier. He feels very bad 
about the shooting, and you suspect that he did not really 
steal any ammunition. You conclude that he may have 
been covering up for someone when he made his state­
ment to CID. Finally, two days before trial, X tells you 
that his squad leader, Staff Sergeant Y, gave him a maga­
zine of live rounds the night before the shooting. 

Despite the fact the battalion commander had issued 
strict orders against carrying live ammunition on 
exercises, X believes carrying live rounds on exercises 
was a fairly common practice in his unit. X is certain that 
Y knew of the commander’s policy. X also thinks that 
during shakedown inspections Y routinely covered up for 
squad members who carried live ammunition. 

Your situation is clear. Evidence of SSG Y’s conduct 
will exculpate X of the charge of stealing ammunition. It 
arguably will also reduce the criminality of the aggra­
vated assault charge; at the very least, it should mitigate 
the sentence your client will receive for the shooting. 

You decide to interview SSG Y and determine how 
much, if anything, he will admit to. You phone X’s 
orderly room and SSG Y happens to answer the phone. 
Because you have already interviewed him as a witness 
for the sentencing phase, he is not surprised when you 
ask him if he would be willing to come over to your 
office to talk some more about X’s case. No sooner have 
you hung up the phone than you are struck by an unset­
tling thought: you want to ask Y about the ammunition he 
gave X and about the unit’s policies and practices regar­
ding ammunition in general, but you now suspect Y of 
several crimes.2 Should you read him his rights before 
asking him any questions? 

The Statute 

Article 31(b) of the Uniform Code of Military Justice 
states: 

No person subject to this chapter may interro­
gate, or request any statement from an accused or a 
person suspected of an offense without first inform­
ing him of the nature of the accusation and advising 
him that he does not have to make any statement 
regarding the offense of which he is accused or sus­
pected and that any statement made by him may be 
used as evidence against him in a trial by COUIT­

martiai.3 

A literal reading of the statute would seem to indicate 
that the statute applies to the military defense counsel 
interviewing a witness whom he suspects of an offense. 
The legislative history of the provision, however, gives 
no indication that Congress intended it to apply to the 
defense counsel interviewer.4 Indeed, there is no indica­
tion that Congress ever contemplated such a situation. 
Moreover, statutes are often construed contrary to their 

‘The facts of thls hypothetical are based loosely on the facts of a case tried by the author as trial counsel in 1985. 

*At a minimum, Y appears to have willfully disobeyed the commander’s order not to carry live ammunition on field exercises (a violation of article 
90 or 92, depending upon the facts) and to have been dcrelict In his duty as squad leader insofar as he transferred the ammunition to X in violation of 
the commander’s order (article 92). He also may be guilty of larceny or wrongful appropriation of government ammunition (article 12 1). I f  he 
rendered false reports during shakedown inspections for ammunition, he may have made false official statements (article 107). Finally. if Y know­
ingly transported stolen ammunition ncross a state or international boundary in order to get to the deployment area, he may have violated 18 U.S.C. 
922(i) (1982). 

3Uniform Code of Military Justice art. 31(b), 10 U.S.C. 8 831(b) (1982) [hereinafter UCMI]. 

4The legislative history reads as if the only situation contemplated is the prototypical official investigation conducted either by military law 
enforcement personnel or by representatives of the command concerned, such as the Inspector General. See Hearings on H.R 2498 Before a 
Subcomrnifrec offhe House Committee on Armed Services, 8 1st Cong., 1st Sess. 983-92 (1949) [hereinafler House Hearings]. 
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actual wording when a literal reading would be incon­
sistent with legislative intent.5 

The Cases 

Not surprisingly, all of the reported cases dealing with 
the issue of the applicability of article 31(b) to defense 
counsel arise (following our hypothetical designations) 
in the context of the subsequent prosecution of Y, not the 
antecedent.prosecutionof X. As a result, their focus gen­
erally is on whether Y's unwarned statement may later be 
used against Y;6 the usefulness of such opinions in decid­
ing upon the proper course of conduct for X's attorney in 
his representation of X is limited accordingly. 

In United Stares v. Milburn7 the Court of Military 
Appeals ruled inadmissible certain unwarned statements 
that Milburn (Y in our hypothetical) had made to a 
defense counsel representing another accused, named 
Ellis (X), concerning a related offense. The court also 
excluded unwamed testimony that Milbum had given at 
Ellis's trial. The majority excluded the statements made 
to Ellis's defense counsel, holding that "in such a situa­
tion where incriminating statements are deliberately 
sought from a witness suspect unrepresented by counsel, 
it is required as a matter of military due process and fun­
damental fairness that appropriate warnings be given by 
the questioning defense counsel.'*B In a footnote, the 

court dubiously characterized the defense counsel's 
interview of Milburn as "an official investigation of a 
crime," concluded that under the facts of the case the 
warnings "appear[ed]" to have been required, and added 
the following caveat: 

This is not to say that all defense counsel must warn 
all witnesses whenever requesting statements. 
However, whenever the accused or a suspect could 
perceive that the position of authority of these 
officers is the moving force behind requiring possi­
ble incriminating answers to these questions, the 
warnings must be given.9 

At least three considerations undermine the current 
validity of the Milburn holding. First, the decision's 
rationale is based hlarge part on two authorities that are 
no longer in effect: ABA Standards, The Defense Func­
tion 8 4.3(b) (1971);lO and Manual for Courts-Martial, 
United States, 1969 (Rev. ed.), para. 42c.11 Second, 
Milburn predates the article 31 standard enunciated in 
United States v. Dugu.11 Finally, in focusing on protect­
ing the rights of Milburn, the majority in Milburn com­
pletely ignored the rights of Ellis, the other accused.13 

A more thoughtful (but more dated) approach by the 
Court of Military Appeals is  displayed in United States v. 
Howurd.14 The accused, Howard (Y), bad testified in the 

'United States v. Duga, 10 M.J. 206,209 (C.M.A. 1981) (refusing to construe article 31(b) literally and quoting: "'Judicial discretion indicates a 
necessity for denying its [article 31'51 application to a situation not considered by its framers, and wholly unrelated to the reasons for its creation.'" 
(quoting United Statks v.  Oibson. 14 C.M.R. 164, 170 (C.M.A. 1954))). 

6Such cases are directly concerned not with the application of article 31(b), but with the application of article 31(d), which states, "No statement 
obtained from any person in violation of this article, or through the use of coercion, unlawful influence, or unlawful inducement may be received in 
evidence against him in a trial by court-martial.'' In order to apply article 31(d), the court often must construe article 31(b) as it applies to the 
particular case. 

7 8  M.J. 110 (C.M.A. 1979). 

'Id. at 113. Judge Cook dissented, stating succinctly, 

[Dlefense counsel is not an agent of the Government, but an advocate for the accused. I seeno justification for imposing 
on him an obligation IO preface his prelrial questioning of a government witness with advice that the witness has a right 
to remain silent. 

Id. at 114. 

91d. at 112 n.2. 

1OThis section stated that "it is proper but not mandatory" for a defense lawyer to caution a prospective witness concerning possible self-incriminm­
tion and the need for a lawyer. For a discussion of the current version. standard 44.3, providing that "it is not necessary" to do so, see injra notes 
3540  and accompanying text. 

"This provision stated in pertinent part, "In interviewing a witness. counsel should scrupulously avoid any suggestion calculated to induce the 
witness to suppress or deviate from the truth when appearing as a witness at the trial. See Article 31." It has no counterpart under the 1984 Manual. 

l2 10 M.I. 206 (C.M.A. 1981). Dugo propounded a two-pronged test, both prongs of which must be satisfied before article 31(b) applies to a situation: 

[t]n light of Arlicle 31(b)'s purpose and its legislative history. the Article applies only to situations inwhich, becauseof 
military rank, duty, or other similar relationship, there might be subtle pressure on a suspect IO respond to an inqulry. 
Unlred States v. Gibson [I4 C.M.R. 164 (C.M.A. 1954)], supra. Accordingly, In each case it is necessary to determine 
whether (1 )  a questioner subject to the Code was acting in an official capacity in his inquiry or only had a personal 
motivation; and (2) whether the person questioned perceived that the inquiry involved more than a casual conversation. 

Dugo, 10 M.J.at 210. The Dug0 court relied heavily on the Gikon decision, especially for Its unwillingness to apply article 31 in a wooden fashion. 
Quoting from Gibson, 14 C.M.R.at 170. the court said that article 31(b) should not be read literally in situatlons "wholly unrelated to the reasons lor 
its creation." Duga, 10 M.J. at 209. 

I3At a minimum, Ellis's rights to due process and effective representation of counsel are Implicated. See infra text accompanying n o m  36-58. 

"17 C.M.R.186 (C.M.A. 1954). 
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, Private Martin @);I5 

Ho’ward received no d c l e  3 1 Warnings at Martin’s trial. 
In deciding that Howard’s Statements in the earlier trial 
Were admissible in Howard’s trial, the court examined 
the legislative history of article 31 ‘and discussed at 
length .the implications of “requiringcounsel for either 
side to.warn a witness who is suspected of a crime. 

Congress7couldnot have fntended to place the bur­
den on defending attorneys. It is un&asonable to 

‘ assume that Congress sought to prescribe different 
standatds for military and civilian defense counsel. 
Both should be permitted the same latitude in de­
fending accused persons.‘If a defending counsel at 
the trial level had to advise a witness that he need 
not answer any questi of him because de-

I 	 fending counsel susp witness might be 
involved, the pokibiliti present that the 
wrong person might b cted. That would 
hardly be proper representation. Moreover, a civil­
ian lawyer would not labor under that difficulty. He 
is not subject to the Code and he could Interrogate 
the witness at will and thereafter call him to the 
stand. An interpretation which would circumscribe 
military counsel in discussing the case with pro­
spective witnesses would in many instances prevent 
the presentation of an effective defense, and we 
have no desire to place accused persons and coun­
sel furnished by the armed forces in that legal strait 
jacket.16 
Two lower court cpes  have also dealt with the ques­

tion of defense counsel warnings. Most recently, United 
States v. Rexroad17 concerned Airman Rexroad’s (Y’s) 
unwamed alibi testimony in response to defense ques­
tioning at the assault trial of Airman Ennis (X). The testi­

mony was admitted against him in his.own ‘(Rexroad’s) 
subsequent trial for perjury, despite the fact that EM~S’S 
defeke counsel failed to w m  him under article 31(b). 
The case is of limited applicability, holkever, because the 
Rexrbad court failed to find that Ennik’s defense counsel 
suspected that Rexroad’s testimony was perjurious, 
thereby avoiding the issue of whether counsel would 
have had to warn Rexroad had they suspected perjuky. 
The court did nQte that “the defense counsel representing 
Ennis were seeking to defend their client, not entrap the 
accused.* ’18 

ln United States b. Mar$hnll19 the court admitted testi­
mony by a defense counsel who had interviewed Mar­
shall (Y) at a time w thd defense counsel represented 
one of the accused’s accomplices (X), despite the fact the 
defense counsel, a Marine captain, had not provided arti­

120 The court found, however, that the 
rred with the knowledge and consent 

of Marshall’s defense counskl. Rather than base its deci­
sion simply on save assumed knowledge by Marshall 
(through his own counsel) of his article 31(b) rights, the 
court went to great lengths to explain why it believed the 
defense counsel interview lacked the requisite 
“officiality” required to bring article 31 into play in any 
event?’ The court reasoned, “Where a lawyer preparing 
a defense for his client interviews others apparently 
involved in the same incident we are of the view that his 
position for this purpose is no different from that of the 
client he repr&ents.”22 

Other Considerations 

The Manual for Courts-Martial23provides no guidance 
regarding the applicability or non-applicability of the 
rights warning requirement to defense c0unsel.2~ 

15Howard’s testimony exculpated Martin, who was acquitted. Ih kcstifying, however, Howard admitted to crimes that then formed the basis of his 
own prosecution. 

‘6Howurd, 17 C.M.R. ut 192 (emphasis added). Note the emphasis in the Howurd case on providing a fair trial to Martin (X in our hypothetical). 
Conversely, the Milburn court emphasized the due process rights of Milburn (Y in our hypothetical): I 

179 M.J. 959 (A.F.C.M.R. 1980). 

“Id. at  960. 

‘945 C.M.R. 802 (N.C.M.R. 1972). 

20Referring to our hypothetical situation, the Marshull case presents the follow-on situation where, after interviewing SSG Y without providing an 
article 31(b) warning. you are later called as a witness in the trial of SSG Y and permitted to testify as to the admissions made to you by Y. There is 
one significant factual distinction from our hypothetical.however: in Marshull, the interview occurred with the knowledge and consent of Marshall’s 
own defense counsel; in our hypothetical, Y is not represented by a defense counsel at the time of your interview. 
2IThe court was careful to limit its holding to the facts of the case, however. Murshull. 45 C.M.R. at 808. 

221d. at 807. The court also relied heavily on the Howard case language discussed supra notes 14-16 and accompanying text, concluding, “We chink 
those principles are as pertinent to defense counsel’s pretrial preparation as to the conduct of the trial itself for without such preparation he could not 
hope to present an adequate defense.” Id. at 808. The court further noted that if it held otherwise a defense counsel potentially could face criminal 
liability for failure to warn (under article 98), a result the court found undesirable. 
Z’Manual for Courts-Martial,United States, 1984 [hereinafter MCM, 19841. 

z4The analysis to Military Rule of Evidence 305(c) states in pertinent part, 
Rule 305(c) basically requires that those persons who are required by statute to give Article 31(b) warnings give such 
warnings.The Rule refrains from specifying who must give such warnings in view of the unsettled nature of the case law 
in the area.. ..The committee was of the opinion, however, that both Rule 305(c) and Article 91@) should be construed 
at a minimum, and in compliance with numerous cases, as requiring warnings by those personnel acting in an official 
disciplinary or law enforcement capacity. 

MCM, 1984, Mil. R. Evid. 305 analysis, app. 22, at A22-13 to A22-14. 
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Army BegulaCiori.2%110 states that the*Anny:Rules of 
Professional Conduct .forLawyers apply to ~'lawycrsin­
yolved in court-martial.proceedingsin the Army." 
same regulatiop fvrtber.provide=s that unless * 
inconsistent with the UCMJ,the MCM, and applicable 
departmental regulations, the American Bat Association 

ds .. 
"2 

Although many provisions of Department of the A 
Pamphlet 27-2628 arguably apply in a tangential fashion 
to our hypothetical'situation,29 pone addresses the ques­
tion of the applicability of the article 31@) rights warn­
ing requirement b the defense counsel interview. Among 
those having some bearing on the question is Rule 5.4(e), 
which states, 

judge advocate's 
commissioned officer, a judge advocate detailed or 
,assigned to represent an individual soldier or em­

, 	 ployee of the A p y  is expect [sic] to exercise unfet­
tered loyalty and professional independence during 
the representatioti consistent with these Rules and 
to the same extent os required by a lawyer in pri­
vare practicc.30 

The comment to the rule adds thatwhen a judge advocate 

representsan individual client,,"heither the lawyer's perT 

sonal interests, the interests of other clients, nar the iptex­

csts of third persons shou 

individual client"3~. 


lawyer's own interests," the lawyer does not 

believe the representation adverseyy affekted and 

the client consmts after full discIosuce.~~
The:comtqent 
declares, "Loyalty to a client is; also impaired when g 
lawyer cannot consider, recommend or c 
appropriate course of action for the 
lawyer's responsibilities or 
point is r the conflict will * *  
action that reasonably should be pu 
client.''34 

The Amencan BarAssociation Standards for Criminal 
Justiceas has this to say about defense couns 
warnings to witness&: "It is not necessary fbr 
or the lawyer's investigator, in interviewing 
tive witness, to caution the witn&s concemitig possible 
self-incrimination and the need for counsel.**86''The 
quoted language represents a change'from pa& guid­
ance37 and is based on the conclusion that "the giving of 
such warnings is probably inconsistent with counsel's ­
responsibilities under the adversiiry system."38 

I . 

=Army Reg. 27-10, Legal Services: Military Justice. para. 5-8 (16 Jan. 89) [hereinafter AR 27-10]. 

mid. 

271d., para. 6-llb(2). 

z*Dep'l of Army, Pam. 27-26, Legal Services: Rules of Professional Conduct for Lawyea (31 Dec. 1987) [he 


29E.g.,Rule 4.4 forbids a lawyer from using "methods of obtaining evidence that violate the legal rights of. ..a [third] person.' 

32. This provision simply states the law - it is of no help in interpreting thc h w  or in deciding whether the defense counsel is required by law to 
provide article 31jb) warnings to a witness whom he suspects of an offense. I r 

mDA Pam. 27-26, st 35 (emphasis added). 

3 I Id. 
3 w .  at 11. 

331d. at 12. 

2. 

3sAmcrican Bar Association Standardsfor Criminal Justice. The Defense Fmncrion, Standard 44.3(b) (1986) [hereinafter ABA Standard]. 

"ABA Standard at 4.56 (emphasis added), 

"See supra note 10 and accompanying text. . s 

'UABA Standard, "History of Standard," at 4.57. The full paragraph h iaslructlve: 

Original paragraph (b) stated that "it Is proper but not mnndatory" ....The standard now states that "kilt is not 
necessary" that such advice be given. This change is due to the belief $at the giving of such warnings is probably 
inconsistentwith corinsel's responsibilitiesunder the adversary system. Defense counsel's primary duty is to the client, 
not to prospective witnesses, regardless of the extent to whlch they may happen to be In need of legal assistarice. If the 
cautionaky notice of pamgrnph (b) were to be given, undoubtedlysome witnesses wodd refuse to speak with the defense, 
which is difficult to reconcile with the duty of counsel "lo seek the lawful objectives of hls client" as specified in the 
Code of Professional Responsibility. 

Id. The "Commentary" section, Id. 01 4.58, states. "The lawyer's paramount loyalty to his or her own client must govern in this situation." The 
"Commentary" cites n New York bar ethics commitlee opinion to L e  same effect and (hen notes that the ABA Ethics Commluee has decided it is 

-continuel next page 
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lthough civilinm fifth atncndment rights - arc not 	 lial to your client, Ackhrdingly, as defense counsel you 
should not read Y his rights, because you cannot justifia­
bly take such an avoidable action that is adverse to your 
client's interests. 

The unsettled nature of the law in the area leaves us 
solution to the problem p6sed at the 
article. &low are two of the possible 

solutions.Solution A is the preferred solution,although it 

really represents the author's opinion of what the lhw 

should be in light 6f the ethical role of a defense counsel, 

rather Lhan indicating the current s 

dorl B is8 conservative approach that more clearly'com­

pdrts with the Current cnse law while still attempting to 


rice to the ethical standards. 

ution that is not presented'he? i 
reading SSO Y his article 3 1 righe prick $0que:  
ruch n course is an unjustifiable "non-solution" 

in light of the defense counsel's duty to advance zeal­
ausly the client's intercsts.41 Reading Y his rights can 

crease (but cannot reasonably increase) the chances 
SSO Y MI1 talk about his involvement; a civilian 
ey 4or m y  civilian) rcpttsenting your client can 

qutstlan Y withmt giving MY rights warning, thereby 
' maximizing the chances of obtaining admissions benefi-

Counsel you have o client and one cli. 
though you arc an 

ent as X's defense counsel 
vernment is  not your client when you 

4re reptesenting X. Contrary to the language in Milburn 
characterizing the defense counsel's interview as "an 
official investigatioh,**42your interview of Y (or any 
witness) is not official in the sense contemplated by the 
drafters of e c l e  31. You are acting as X's agent when 
you talk to wirnesscs.43 and article 31 does not properly 
apply to such interviews. Therefore, no rights warning is  
required and, in light of the detrimental effect on your 
client's case if the warning dissuades Y from talking to 
you, no warning should be given.4 

The two critcial elements in the analysis are your status 
as  agent of your client, X, and your proper role as defense 
counsel within our adversary system. Regarding the fot­
mer, the first prong of a buga analysi545 will not be satis­
fied (and both prongs must be satisfied in order for article 
31(b) to apply) when one focuses on your role as X*s 
agent. Becauseyou we in fact acting as X's agent (not as  
an agent of the government) in interviewing Y, you are 
not "acting In an official capacity" when you ask Y 

r to warn a witness for the pros on that L e  testimony might incrimidate the witness when it is done for the 
testifying.'' Id. at 4.584.59. This latter. converse problem is beyond the scope of this paper and will not be 
e military context, waminp for auch a p~lrposemight arguably give rise lo a vlolation of article 98(1) 

(unnecasuy delay Id disposition of a we)or uricle 134 (obstructing justice). 
' W e e  supra text accompanying notes 23-29. I t  

QAR 27-10, p ~ n .5-8 ( 

''See DA Pam. 27-26, at 2 ("As advocate, a lawyer zealously asserts the client's position under the law m d  the elhical mles of the adversary 
ayslem."); Id. at 6, Comment lo Rule 1.3 ("A lawyer should act with commitment and dedication to the interests of h e  client md with zcpl In 
advocscy upon the cllent'a behalf."). 

aSet swpru lcxl uxompmying note 9. Cornpore Milbrrh with United Slates v. Orisham, 16 C.M.R. 268,272 (C.M.A. 1954) (French p o k e  "did 
W. hi m y  -, Ict w lnslruments of the Amencan military establishmcnt when interrogating the accused" and accused's statements, therefore, 

adnbsible notwithstanding lsck of lrticie 31(b) warnings). 

supra tegt accompanying note 22; United States Y. Marshall, 45 C.M.R. 802,807 (N.C.M.R. 1972). 

MA tactical k u c  must llso k confrosled by the defense counsel interviewing Y,  namely whether to have knyoae else present during the interview 
(su Iheother person could serveu a witness later u to what Y said). Although this issue Is faced every day by defense counsel conducting interviews, 
h may be particularly c n ~ d a lwhere the intervicwee Is also a suspeft because of the likelihood the witness may invoke his uticle 31(a) right to silence 
prior (0 or at X'r Itial. If M) other person Is presenh the defense counsel may have (0 deal with h e  advocate-witness rule, thereby jeopardizing his 
dghl(0alar otl the csse. See generaf~J. Stonerock, The Advocate-Wilness Rule: Anachronism or Necessary Restraint? (April 1989) (unpublished 
manuscrlpl. available throughTJAOSA library). 

usee rupm aok 12. The fvst prong determines whether the questioner .'was acting in an official u p c i t y  in his inquiry or onty had a personal 
P i o h t i o h "  Dwgo, IO M.J. at 210. 

MAY 1990 THE ARMY LAWYER 8 DA PAM 2740-209 13 



acting as asurngate for X,46 and Y 
ke X's own motivation, 

personal to X. " k 

. Regarding yo* role in'the adversary system, you 
should recall that the purpose in assigning a TDS military 
counsel to an accused is to provide the accused with rep­
resentation as independent (and as competent) as he 
would receive if he had a civilian attomey.48 The adver­
s k y  system depends for its validity upon a defense coun­
sel who provides undivided loyalty to the p u k i t  of the 
client's interests; the only constraints should be those 
imposed upon all attorneys a s  office= of the court.49 
Fuch a role i s  crucial, because application of the article 
31(b) requirement to a defense counsel interview can 
result, in the worst case, in the conviction of an innocent 
person ( w . 5 0  I 

The Howard court was correct in concluding that Con­
gress, in enacting article 31(b), could not have intended 
to put the accused represented by militafy defense coun­
sel in a worse position than that of the accused repre­
sented by civilian coUnsel.51 A correct emphasis on the 
role of defense counsel (whether military or civi 
the heart of this conclusion; there is nosystemic 

r an assumption that Congress intended article 31 

7 

Howard case r 

that Milburn should be 

The rights of two accused soldiers ,were involvedr Ellis 
(X in our hypothetical) and Milbum e).Tlqere-isno:rea­
son in law or logic to elevate Y's rights over.X's.simply 

48Thefact that your educatlon and experiencemake you a desirable substitute fsr & in asking thequestions does noLin any way convert the interview 

into something "official." Certainly a civilian attorney would have comparablequalifications, and no one would argue 

If he asked the same questions. The sole difference between you and the civilian attorney is your military status. but illtary rank and status 

alone (at least provided you do not use rank to pressure or coerce rhe witness into talklng) do not make the conversa 

Dugq analysis. United States v. Jones, 24 M.I. 367, 369 (C.M.A. 1987) (staff sergeant (formerly suspect P E S  platoonsergeant).,whose motivation 

for asking suspect questions was personal curiosity, was not required to give,article 31(b) warnings because the questioning was no! official). 


471 assume here that the first conversation with any prospective witness includes the defense counsel stating the fact he is acting as defense counsel 

for X, if that fact is not otherwise understood. 


48Seesupru text accompanying notes 28-34 (discussing DA Pam. 27-6. Rule 5.4(e)). 


49Forexample, the defense counsel may not affirmatively mislead or deceive the prospective witness; the de nsel reiains an officer bf the 

court; and so on. To summarize the concept: while he or she remains (like civilian defense counsel) an the &it, the TDS &un&.y 

representing an accused ceases to act as an officer 01fhe rnilifury esrublishrnenf while engaged in suc tation. Sqch a distinction is 

unquestionably correct in fact (as a matter of how TDS attorneys operate when representing their clients); it should also be correct in la 

If a military defense counsel were to act (or pretend to'act) as an instrument of the milltary'establishmentand through @sure of ran 

require a suspect LO incriminnte himself, the defense counsel no longer would be acthg solely as a deiense counsel And-arti 

The fact that military defense counsel In this manner theoreticallycould abuse their dual position "as'a military officer and la 

IO the detriment of X in our hypothetical, because such reprehensible conduct by military defense counsel is definitely the 

Sanctions against the errant attorney, not a rule prejudicial to his client, are the proper means of dealing with such ab-s. 


5OSee supra text accompanying note 16 (quote from Howurd). In our hypothetical,conviction of X for larceny 

not corroborate X's truthful account of how he (X) acquired the ammunition. 


5JSee supru text iwcompyying note 16 (quote fro 1 1 , 

5 2 i h i s  applies only when military defense counsel courrsel (such as interviewing SSO Y in our hypo 
other capacity as a military officer (as. for example, when the senior defense counsel asks his legal clerk abou 
absence, In which case a warning would be required). 

"See supra notes 35-38 and accompanying text. 
r ( ' , I 

s4The ABA Standards apply unless "clearly inconsistent" with the UCMJ, etc. See text accompanying note 25. In light 

between Howurd and Milburri as well as the ethfkl requirementsplaced on defense Iby DA Pam, 27-26, it Would be exceedingly difficoltto 

maintain that ABA Standard 4-4.3(b) is cleurly inconsistent with article 31(b). CJ Supenielle, Arrick 31(b): Who Should Be Required io Give 

Wurr(ings7,123 Mil. L. Rev, IS I ,  214 (1989) ("in view of the unsettled nature of the law, a well-reasoned and fashioned 

to support almost any proposition" regarding w p  should warn under article 31(b)). 


5SFor those who are concerned that Solution A may result in the eventual use of Y'e unwarned statement against Y (Ihus seeming to elevate X's rights 

over Y's), there are two ways of reconciling this copcern. First, as X's defense counsel you cannot (and should not) be concerned with designing a 

perfect judicial system. If the unwarned statement made to X's rnilitury defense counsel is admissible against Y. so what? The same statement made F 


to X's civiliun defense counsel is surely admissible against Y under the current law - if that is a failing it is a failing of the current system, not a 

failing of Solution A (and cenainly not a failing that should cause X's  defense counsel to lose sleep). Second, read on. Later in the article there is a 

proposed judicial solution that could protect Y. 
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to go free. If Y knows 
te' X ' and, after being 

warned of his rights, Y declines to divulge the informa­
don, then it i s  quire likely that X will be convicted 
despite hisfactual innocence of the crime charged. Alter­
natively,.if X'r defense counsel gained the needed infor­
mation from Y without reading him his rights, then Y 
will quite likely go free, despite the fact that Y is the 
guilty party: "he final irony isthat, if the Milburn tule is 
followed, the innocent, X, has the stake driven through 
his heart by his own champion - his military defense 
counsel, who, unlike his civilian counterpart, must warn 
Y of his rights and thereby risk discouraging Y from 

rd to save X from an unjust conviction. 

of the' foregoing hguments, pursuing 
(and interviewing Y without wam­

ing him, just ns a civilian defense counsel would be free 
to do) is not without some personal peril to you as mili­
tary defense coutlsel. If it Is  held that there was a duty to 
warn, you theoretically couid be subject to prosecution 
under article 98 . s  

If failing to warn is considered "conduct that is preju­
dicial to the administration of justice," you could be 
guilty of professional misconduct~7and thereby be sub­
ject to sanctions- Therefore, not every defense counsel 
may wish to assist the client in our hypothetical by mak­
ing "a good faith effort to determine the validity, scope, 
meaning, or application of the law'*- regarding the 
applicability of article 3 le)to military defense counsel. 
For those seekingan alternative solution, the following is 
presented. 

Solution B: A Diflerent Interviewer 

Once you hang up the phone and realize you may be 
required to read Y his rights, you are in a conflict of 
interest situation. Your ethical duty to assist your client 

by every lawful means is in co a.possible statu; 
tory duty to read Y his rights; th ict ii all the more 
acute because the perceived duty to warn may (at least 
theoretically) be backed up by criminal and professional 
sanctions against you if you fail I 

The professional rules regarding conflicts of interest 
(discussed earlier)61 are particularly relevant. Insofar as 
you personally are unable to carry out an appropriate 
course of action for your client, Le., interviewing SSG Y 
without reading him his rights fmt,your loyalty tb your 
client is impaired.= Significantly, the ethical rules per­
mit representation to continue notwithstanding limita­
tions placed on counsel only if the client Consents und 
"the lawyer reasonably believes the representation will 
not be adversely affected."63 The comment to this sec­
tion states, "[Wlhen a disinterested lawyer would con­
clude that the client should not agree to the 
representation under the circumstances, the lawyer 
involved cannot properly ask for such agreement to 
provide representation an the basis of the client's con­
sent."a Thus, any alternative solution resulting from 
your reluctance to interview Y yourself without reading 
him his rights must be objectively reasonable und must 
be consented to by your client, X, after a full disclosure 
of the dilemma in which you find yourself and its impact 
on your client's situation. 

Although each case must be judged on its own facts, as 
a general rule reading Y his rights before questioning him 
would not be objectively reasonable65 and, therefore, 
could not be consented to by X. If you believe the current 
state of the law requires a military defense counsel in 
your situation to read Y his rights, then you must either 
seek a good faith modification or extension of that law 
(along the lines of Solution A) or you must come up with 
an objectively reasonable alternative means of repre­
sentation to which your client will consent. 

, 

"The kgblatlve history states,"The international [sic] violation of any of the provisions of this article [31] constitutes an offense punishable under 
article98." Holrsr Hearings, supru note 4, at 984. Defense counsel may lake some comfort from the apparent fact that "to date there has never been a 
reporird case of a conviction under article 98 for a violation of article 3 l(b)." Supervielle, supra note 54, at 193. 

"DA Pam. 27-26, Rule 8.4(d), at 40. The Comment to Rule 8.4 slates, however, *'A lawyer may refuse to comply with an obligation imposed by lnw 
upon a ;ood faith belief that im valid obligation exists." 

%AR 27-10. para. 16-4, ISls "[glro~ndsfor suspension" as including "[plreventing or obstructing justice, ...,[c]onviction, receipt of nonjudicial 
punishment, or nonpunftive disciplinary action for a violation of Article 98, UCMJ,..., [and] [v]iolation of the Army Rules of h fes s iona l  Conduct 
for Lawyeis ..,ar other applicable ethical standards." 

"DA Pam. 27-26, Rule I.Z(d), at 5. 

"See supra notes 5&SU and accompanying text. 

.'See supra text accompanying n o m  32-34 (discussing Rule 1.7 and the comment thereto, DA Pam. 27-26.81 12). 

UABA Standard 4-3.5(a) on conflict of interest states, "At the earliest feasible opportunity defense counsel should disclose to the defendant any 
interest In at connection with the case or any other matter that might be relevant to the dcfendant 3 selection of a lawyer to represent him or her" 
(emphasis added). 

ODA Pam. 27-26, Rule lp7(b),at 1 1 .  

w/d. 01 12. 

ad i ven  lhrt I dvllian attorney would not have to do so, a disinterested lawyer probably would conclude in most cases that your client should not 
have you represent him if you plan to read Y his rights. See supra text accompanying note 64. 
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Given that the ififormation possessed by Y is essential 
to X’s defense and you are unable to quistion Y without 
providing warnings, the reasonable alternative is  to have 
someone who is not required to provide warnings do the 
questioning of Y.66If your client can afford it, the best 
alternative may be to have him hire a civilian counsel to 
assist in the case.67 Alternatively, if your client cannot 
afford a lawyer or chooses not to hire one, you may have 
some other civilian question Y.68 If your TDS office has 
a civilian paralegal ‘or other civilian employee, you may 
be able to have that pekon question Y;obviously, you 
must evaluate that individual’s ability and experience in 
deciding whether this is a reasonable alternative, and 
your client must consent after disclosure. Additionally, to 
the extent you are concerned that article 31  (and article 
98) might apply to you as defense counsel, you must 
ensure the civilian questioning Y presents himself solely 
as a representative of the accused, X, not as a representa­
tive of you, the military defense counsel. Such an 
approach should avoid any potential agency problems 
that otherwise might arise if the civilian were viewed as 
your agent.69 

If no suitable civilian is available, then you may have 
to choose Solution A or seek to withdraw because of con­
flict of interest.70 If forced to pursue withdrawal before 
the judge you must consider tactically whether you wish 
to disclose on the record in camera your dilemma and 
seek a ruling that you need not read Y his rights (and a 
related instruction to the trial counsel to not eonvey to 

government investigators that Y is a suspect until after 
you have interviewed him). Although such a motion 
might not prevail at the trial level‘in light of Milburn, it 
would serve to develop the ’issue for appeal. If, as an 
absolute last resort, you feel compelled.to read Y his 
rights prior to the interview, be sure you can document 
both your efforts to find a suitable civilian and your 
efforts to withdraw.71 . ! 

A Solution for COMA I 

The current state of the law is unsatisfactory because 
the Court of Military Appeals in Milburn held that article 
3 1(b) applied to military defense counsel when acting as 
defense counsel. The problem is significant because the 
accused defended by military counsel is comparatively 
worse off than the accused defended by civilian counsel. 
The problem is abhorrent to the extent that an innocent 
person may be convicted through application of the 
Milburn rule. 

At the first opportunity, the Court of Milit$y Appeals 
should overrule Milburn and declare article 31(b) td be 
inapplicable to all defense counsel, military and civilian, 
when rhey are acting as defense counsel. Qvermling 
Milburn, without doing more, could have the ancillary 
effect of rendering statements made in a defense counsel 
interview admissible against the interviewee (Y in ,ow 
example; Milburn‘in the Milburn case) in a subsequent 
prosecution of the interviewee. If, as the Milburn holding 
indicates, the court is Concerned with protecting (the 

‘ , r , 

-Seeking testimonial immunity for Y is also an option. However, you are X’s defense counsel, not Y’s,and there are practical and tactical reasons to 
avoid this option. With only X’s word to sustain the effort. an attempt to compel the government to grant immunity to Y may fail, in which case Y 
may be forewarned and less likely to plk to you. In any event, to the extent you as military defense counsel are forced to consider (or attempt) the 
immunity option, your client is comparatively disadvantaged by hot having a civilian counsel (who would not feel similarly constrained). 

67111our hypothetical situation, with trial only two days away, you obviously will need a delay to pursue this alternative. 

68Acivilian private investigator probably would be far less expensive than a civilian attorney. Unless you know the particular investigator from 
dealings, however, it may be difficult for you to help your client evaluate this alternative. - . . .  
m1f either b e  civilian defense counsel or the other civilian is found to be the military defense counsel‘s agent, two problems may arise. First, the 
civilinn may be required to read article 31 warnings. Cf.United States v. Quillen, 27 M.J. 312 (C.M.A. 1988) (civilian PX detective required to read 
article 31 warnings to military members when civilian conducted questioning “at the behest of military authorities and in furtheranceof their duty to 
investigate crime”); United Slates v. Kellam, 2 M.J.338 (A.F.C.M.R. 1976) (deputy sheriff in “close, highly cooperatiue working relationship” 
with military required to read article 31 warnings); United States v. Foley, 12 M.J. 826 (N.M.C.M.R. 1981) (civilian police acting ‘:in furtherance of 
a military investigation” required to give article 31 warnings). Second, the military defense counsel theoretically may still be prosecuted for 
violating article 98 by using the civilian to avoid the warning requirements of article 31. Although the civilian is not “subject to the code” and, 
therefore, cannot violate artlcle 31, the military defense counsel who used a civilian to violate article 31 theoretically may be guilty, as a principal 
under article 77, of violating article 98. See getterally Manual for Courls-Martial, United States, 1984, Part IV,para. I;2 W. LaFave and Scott, 
Substantive Criminal Law sec. 6.8(e)(1986) and authorities cited therein. Cf.United States v. Minor, 1 1  M.J. 608 (A.C.M.R.1981) (military acqused 
was guilty of sodomy for forcing victim’s civilian boy friend to commit the act even though boy friend WBS completely innocent of the crime). 
Whether,the civilian is acting solely as the agent of the accused and not as the agent of the mililary defense counsel will, of course, be a factual 
determination. b , 

70See DA Pam. 27-26, Rule 1,7, Conflict of Interest, and Comment to 1.16, Declining or Terminating Representation (“A lawyer should not 
represent a client in a matter unless it  can be performed competently, promptly, without improper conflict of interest, and to completion’;) 
(emphasis added). Substitute counsel may not see the issue and, therefore, may interview Y without thinking of reading him his rights. 

”Absent such documentation you might be vulnerable to an ineffective assistance of counsel allegation should Y invoke his righe when you read 
them to him. Because of your dilemma, you must keep your client informed throughoutand get his consent to any steps you take that fall short of the 
representationa civilian counsel could provide. As  explained earlier, suprn notes 61-65 and accompanying text, the client cannot consent to h a h g  
you read Y his rights, because it is not a reasonable alternative (at least not prior to exhausting all of the other alternatives discussed and having each 
alternative foreclosed in turn). 

-


-


? 
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interviewee, it could fashion a rule that holds article 
31(b) to be inapplicable to defense counsel but simul­
taneously holds unwarned statements to defense counsel 
to be inadmissible in a prosecution of the interviewee; 
such a rule could be based on due process. There is ample 
precedent in the military for fashioning such an innova­
tive remedy to protect Y.72 

Even the Milburn court focused on 

protect[ing] this particular accused from being an 
unnecessary victim of the peculiarities of the mili­
tary society. In addition, this Court must take action 
to guarantee a fair trial where the principles of fun­
damental fairness embodiedwithin the military jus­
tice system as a whole are apparently frustrated by 
conflicting Manual provisions.73 

Given the Milburn court's entirely appropriate focus 
on the rights of Milburn, it is difficult to understand why 
the court went beyond protecting Milburn and adopted a 
rule that not only protected Milburn (Y)but also disad­
vantaged Ellis (X). Disallowing the testimony of Ellis's 
attorney in Milburn's prosecution thoroughly addresses 

the need for protecting Milburn; going on to further pre­
vent Ellis's attorney (and others similarly situated) from 
assisting his own client to the Same degree that a civilian 
counsel could do so is, given the problem the Milburn 
court was addressing, a non sequitur. 

In situations like the hypothetical described at the out­
set of this article, the goal should be to remedy the dis­
ability under which military counsel and their clients are 
forced by Milburn to operate. The remedy should permit 
Yes statements to be freely obtained and used in the 
defense of X; the remedy need not necessarily allow use 
of Y's statements against Y. 

Conclusion 
Like all statutes, article 3 1(b) should be construed in a 

manner consistent with its legislative intent. There is 
nothing in the legislative history to indicate that Con­
gress intended article 3 1(b) to apply to the defense coun­
sel interview. Where a construction not clearly consistent 
with legislative intent has the potential to send an inno­
cent accused needlessly to jail, such a construction 
should be abandoned or revised in the interest of justice. 

'ZE.g., Cooke v. Orser, I2 M.J. 335 (C.M.A. 1982) (refusing on due process grounds io allow prosecution of accused where staff judge advocate had 
created reasonable expectation accused would not be prosecuted if he cooperated in matters concerning national security); United States v. Booker, 3 
M.J. 443 (C.M.A. 1977) (holding evidence of prior nonjudicial punishments or summary courts-martial inadmissible unless the accused had been 
advised of his right to consult with an independent counsel prior lo waiving the right to demand trial by court-martial); United States v. Jordan, 1 M.J. 
334 (C.M.A. 1976) (holding that whenever American officials are present at the scene of a foreign search or, even if not present, provide information 
or assistance that sets in motion or otherwise furthers the objective of the search, the search must satisfy the fourth amendment as applied to the 
military in order for fruits of the search to be admissible at court-martial), modified, United States v. Morrison, 12 M.J. 272 (C.M.A. 1982); United 
States v. Giarratano,20 M.J.553 (A.C.M.R.1985) (approving trial judge's use of innovative remedies to protect accused in case tainted by command 
influence, including refusing to allow unfavorable character evidence against accused and ruling that the convening authority was disqualified from 
acting as reviewing authority). a f f d ,  United States v. Thomas, 22 M.J. 388 (C.M.A. 1986), ccrf. denied, Thomas v. United States, 479 U.S. 1085 
(1987). 

73MiIbrm,8 M.J. at I13 (emphasis added). 

Confidentiality: 

The Evidentiary Rule Versus the Ethical Rule 


Major Gary J. Holland 

Instructor, Criminal Law Division, TJAGSA 


Introduction 
Society has long recognized that individuals should 

feel free to disclose all matters about the issue at hand to 
the attorneys who represent them. Moreover, society rec­
ognizes that attorneys should be informed of all matters 
in order to Drovide full and reDresentationm 
When repreienting clients, attokeys belome virtual 
fountains of knowledge about their clients and the matter 

in issue. To accommodate the full disclosure of facts 
about a case and to keep inviolate the attomey-client 
relationship, the law and legal profession have developed 
two rules of confidentiality: the ethical rule and the evi­
dentiary rule. This article will highlight these rules, dis­
cuss their relatiomhip, and examine their major 
differences as they pertain to the A m y  practitioner. 
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The Evidentiary Rule 

Military’Rule of Evidence 5021 contains the evidenti­
ary Nle of confidentiality for the military attorney. 
Essentially, the rule states that, absent waiver, the client 
has a testimonial privilege from disclosure of con­
fidential communications between the client and the 
attorney that were made for the purposes of seeking or 
obtaining legal services. Although the privilege rests 
with the client, unless contrary evidence exists the 
attorney is presumed to have the authority to claim the 
privilege on behalf of the client.* The Supreme Court has 
stated the following about the attorney-client privilege: 

The attorney-client privilege is the oldest of the 
privileges for confidential communications known 
to the common law. [citation omitted] Itspurpose is 
to encourage full and frank communication 
between attorneys and their clients and thereby pro­
mote broader public interests in the observance of 
law and administration of justice. The privilege 
recognizes that sound legal advice or advocacy 
serves public ends and that such advice or advocacy 
depends upon the lawyer being fully informed by 
the client.3 

Practitioners should note that a close reading of the 
evidentiary rule reveals that there are certain prerequi­
sites before the communication falls within the evidenti­
ary privilege. First, the communication must come from 
the client or from the client’s representative.4 A client is 
defined as “a person, public officer, corporation ... or 
other entity ... who receives professional legal services 
from a lawyer, or who consults a lawyer with a view to 
obtaining professional legal services from the lawyer.”S 
If the communication comes from anyone other than the 
client (or the client’s representative), the communication 

does not fall within the scope of the evidentiary privilege, 
even when the communication is subsequently made 
known to the client by the attorney.6 Second, to fall 
within the ambit of the evidentiary rule, the communica­
tion must be confidential, that is, “not intended to be 
disclosed to third persons other than those to whom dis­
closure is in furtherance of the rendition of legal services 
to the client or those reasonably necessary for the trans­
mission of the communication.”7 Third, the communica­
tion must nonnally be made to the lawyer or a person 
assisting the lawyer.* 

Finally, even if all the prerequisites are satisfied, five 
exceptions exist to the attorney-client privilege.9 First, 
no protection from disclosure exists for any communica­
tion that clearly contemplates the commission of a crime 
or fraud in the future.’” Second, the attorney-client priv­
ilege does not protect disclosure of communications rele­
vant to an issue of breaches of duty by the lawyer or the 
client.” The typical situation where this exception 
applies in the military is when a client raises ineffective 
assistance of counsel during the appellate process of the 
client’s case. The three other exceptions recognized by 
the evidentiary privilege will seldom arise in military jus­
tice practice. These are for communications relevant to 
the following: a) an issue between parties who claim 
property through the same deceased client;’* b) an issue 
concerning a document to which the attorney is an attest­
ing witness;13 and c) matters of common interest between 
clients if the communication was made by any client to a 
lawyer providing advice to multiple clients and the com­
munication is offered in litigation between any of the 
~ l i en t s .1~What this last exception means is that once a 
client sues another client who is represented by the same 
attorney in a common matter, the attorney-client 
privilege disappears. 

P 

-


F 

‘Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 502 [hereinafter MCM, 1984, and Mil. R. Evid. 502, respectively]. 


ZMil. R. Evid. 502(c). 


supjohn Co. v. United Stntes, 449 U.S. 383, 389 (1981). 


4Mil. R. Evid. 502 (a). (Although Mil. R. Evid 502(b) defines the terms client, lawyer, and lawyer’s representative, it does not define “client’s 

representative.”) 


SMil. R. Evid. 502(b)(l). 

6Sec, c.g., United States v. United Shoe Machinery Cop.,  89 F.Supp. 357 (D. Mass.1950); In re Bretto, 23 I F. Supp. 529 (D. Minn. 1964); United 
States v. Bonnell, 483 F. Supp. 1091 (D. Minn. 1979). 

’Mil. R. Evid. 502(b)(4). 

*Mil. R. Evid. 502(a). 

9Mil. R. Evid. 502(d). 

IOMil. R. Evid. 502(d)(l). 

]*Mil. R. Evid. 502(d)(3). 

12Mil. R. Evid. 502(d)(2). 

13MiI. R. Evid. 502(d)(4). 

14Mil. R. Evid. 502(d)(5). 
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One important aspect that must be remembered about 
the evidentiary rule is that it is an evidentiary privilege. 
As such, the attorney-client privilege bas limited applica­
tion; it may be invoked only in proceedings authorized 
under the Uniform Code of Military Justice,l5 the Manual 
for Courts-Martial,16 or other proceedings to which the 
evidentiary privilege is made specifically applicable.17 

Tbe Ethical Rule 

The ethical rule regarding confidentiality for Army 
attorneys exists in the Rules of Professional Conduct for 
Lawyers.18 As a general rule, Army Rule 1.6 indicates 
that an attorney shall not reveal any information relating 
to the representation of a client.19 The ethical rule also 
contains exceptions, which can be classified into two cat­
egories: permissive and mandatory. The rule recognizes 
three permissive exceptions. First, the client may consent 
to disclosure of otherwise confidential information.20 
Second, disclosure of confidential information may be 
impliedly authorized to carry out the representation.21 
For example, a lawyer giving the handwritten notes of a 
conversation with a client to a secretary in the office for 
filing would fall within this exception. Third, the lawyer 
may disclose confidential information to establish a 
claim or defense in a controversy with a client.** 

Nothing compels disclosure of the permissive excep­
tions. The lawyer has complete discretion whether to 
reveal the information in these three situations. Although 
the lawyer may decide to disclose such information, he or 
she is not required to do so. If the lawyer chooses to dis­
close the information, the disclosure should be no greater 
than is reasonably necessary under the circumstances.*3 

The one mandatory exception to the Army ethical rule 
of confidentiality involves a limited future crime excep­
tion. An attorney must disclose information which the 

" I O  U.S.C. # 801-940 (1982). 

I6See Mil. R.Evid. 1101. 

lawyer reasonably believes necessary to prevent a client 
from committing a crime which is likely to result in 
imminent death or substhtial bodily harm, or signifi­
cantly impair the readiness or capability of a military 
unit, vessel, aircraft, or weapon system.24 If the future 
criminal act does not fall within the limited guidelines of 
Army Rule 1.6, there is no authority for revealing the 
intended offense. The attorney has no discretion-he or 
she must maintain inviolate the information. For exam­
ple, if the attorney knows that his client is going to kid­
nap the client's children from the client's estranged 
spouse who has been granted custody of the children, and 
there exists no reasonable likelihood of substantial bodily 
harm to anyone, the attorney may not ethically disclose 
this information to the estranged spouse or anyone else. 

The Anny rules recognize that other situations may 
exist outside of those contained in Army Rule 1.6 
wherein a lawyer may be obligated or permitted to dis­
close otherwise confidential information about a client.25 
For example, if the attorney learn that a witness or client 
is going to commit perjury and the lawyer cannot con­
vince the witness or client not to do so, the Anny rules 
indicate that candor to the tribunal takes precedence over 
the attorney-client relationship, and the intended perjury 
should be disclosed to the tribunal.26 Furthermore, the 
rules take the position that attorneys should presume that 
the ethical rule of confidentiality takes priority over other 
conflicting provisions of law.27 Nevertheless, disclosure 
should be made only when required by a tribunal of com­
petent jurisdiction and only as a last resort. 

Comparison of the Two Rules 

Even a cursory reading of the evidentiary and ethical 
rules on confidentiality reveals obvious differences. The 
rules are not co-extensive. They differ in at least three 
major respects: 1) in their scope of coverage; 2 )  in their 

''See, .sag.,Army Reg. 15-6, Boards, Commissions, and Committees: Procedure For Invesligating Officers and Boards of Officers, para. 3-6c( I)( I  1 
June 1988). 

I8Dep't of Army, Pam. 27-26, Rules of Professional Conduct for Lawyers (31 Dec. 1987) [hereinafter Army Rule]. 

I9Army Rule 1.6(a). 

201d. 

21Id. 

22Army Rule 1.6(c). 

23Army Rule 1.6 comment. 

24Army Rule 1.6(b). 

2'Army Rule 1.6 comment. See, cg., Army Rules 1.13, 2.2, 2.3, 3.3 and 4.1. 

%Army Rule 3.3 comment. 

27Army Rule 1.6 comment. I 
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applicability; and 3) in the area of future crimes. The evi­
dentiary rule protects communications between the client 
and aftormy,whereas, the ethical rule protects inforrna­
tion relating to the representation (emphasis added). 

Under the ethical rule, the information need not come 
from the client or the client’s representative. The 
information can come from any source-it need only 
relate to the representation of the client. The primary 
basis for the ethical rule stems from a lawyer’s fiduciary 
duties as an agent of the client.28 The rule protects pri­
vacy interests and attempts to encompass the duty of loy­
alty required of a fiduciary. In fact, the broadness of the 
Army rule is apparent when compared to its predeces­
~0r.29The former rule protected only confidences and 
secrets, that is, “information protected by the attorney­
client privilege .,.and ... other information gained in the 
professional relationship that the client requested be held 
inviolate or the disclosure of which would be embarrass­
ing or would be likely to be detrimental to the client.”3* 
If the basis for the ethical rule is truly an agency one, 
then the former rule failed to reflect the full scope of the 
lawyer’s fiduciary duties. The attorney’s fiduciary obli­
gations under agency principles would necessarily extend 
to all information about the client, regardless of whether 
its disclosure would be detrimental or embarrassing to 
the client. 

The current ethical rule is, therefore, more consistent 
with agency principles. To come within the scope of 
Army Rule 1.6, the information need only relate to the 
representation and the attorney need not speculate about 
whether the information may be embarrassing or detri­
mental to the client. Also, the time that the information is 
obtained is irrelevant. The information may be acquired 
before or after the attorney-client relationship exists. In 
short, the first obvious difference between the ethical and 
evidentiary rules of confidentiality is that the ethical rule 
is much broader in its scope of coverage than the eviden­
tiary rule. 

Contrary to the ethical rule, the evidentiary privilege 
becomes applicable only when the lawyer is being asked 
to testify in formal proceedings about professional com­
munications with a client. 

The lawyer-client privilege applies in judicial and 
other proceedings in which a lawyer may be called 
as a witness or otherwise required to produce evi­
dence concerning a client. The rule of lawyer-client 
confidentiality applies in situations other than those 
where evidence is sought from the lawyer through 
the compulsion of law.31 

An example of this distinction, along with the earlier 
distinction regarding the scope of the rules’ coverage, 
would exist in the situation where the defense attorney 
in an arson case learns from the client’s homosexual 
lover that the client told the lover that he committed 
the arson because of the A m y  policy against homo­
sexuals. Under the ethical rule, the information in this 
situation concerns the representation of the client and is 
confidential. Because it did not come from the client 
(assuming the client refuses to admit his culpability in 
the arson or his homosexuality to the attorney), the 
information fails to satisfy the evidentiary privilege’s 
prerequisites. 

Assume further that a court-martial acquits the client 
of the arson and the Army first learns of the client’s 
alleged homosexual activities after trial. The attorney 
would have an affirmative obligation not to disclose the 
information about his former client’s homosexuality and 
would violate Army Rule 1.6 by disclosing the informa­
tion. Because the infomation is not within the attorney­
client privilege, however, the attorney could be com­
pelled in a judicial proceeding to reveal what information 
he possessed about the client’s homosexuality.32 Thus, 
another basic difference between the ethical and eviden­
tiary rules is that the ethical rule does not exist merely in 
cases where the lawyer faces inquiry from others. As one 
commentator has stated: 

The [ethical] principle of confidentiality binds the 
lawyer at all times, and prevents voluntary dis­
closure except when made in furtherance of the 
legal representation itself. Indeed, it is the broader 
principle of confidentiality that, in a judicial set­
ting, requires a lawyer initially to resist answering 
questions and to insist upon testing the applicability 
of the attorney-client privilege.33 

28American Bar Association, Annotated Model Rules of Professional Conduct Rule 1.6 comment (1984). 

29Beforethe adoption of the Army Rules, the Army applied the ABA Model Code of Professional Responsibility DR 4-101 (1980).Fora discussion 
of how the currenl Army Rule represents a change from the former ABA position, see Ingold, An Overview orad Aiiolysis of the New Rules of 
Professiorral Conductfor Army Lawyers, 124 Mil. L. Rev. 1 (1989). 

30Model Code of Professional Responsibility DR 4- 10 1 (1980). 

31ArniyRule 1.6 comment. 

’*An argument could be made that the attorney “work product’’ doctrine prevents disclosure of this information. For the “work product“ doctrine to 
apply, the focus is on the attorney’s possession of information generated in antkipation of litigation. For an overview of the “work product’’ 
doctrine, see C. Wolfram, Modern Legal Ethics 5 6.6 (1986). 

33G.Hazard & W. Hodes, The Law o f  Lawyering: A Handbook on the Model Rules of Professional Conduct 90.5 (Supp. 1989). 
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Although broader than the attorney-client privilege, 
the ethical rule also ,recognizes that a lawyer must com­
ply with the final orders of a court requiring the lawyer to 
reveal information about a client.34 

A quick glance ‘at the ‘exceptions to the two rules 
reveals a major difference in the future crimes area. 
While the ethical rule mandates disclosure when the law­
yer obtains information that causes the attorney to rea­
sonably believe that the client will cotnmit a criminal act 
Iikely to cause imminent death or substantial bodily 
harm, or cause significant impairment of national secu­
rity or military readiness, the evidentiary rule has no 
privilege for future crimes or frauds. Once again, the 
broad nature of the ethical rule comes to the forefront. 
While a lawyer may be compelled by a tribunal of com­
petent jurisdiction to divulge communications about the 
client’s future crimes, the attorney otherwise has an af­
firmative obligation under the ethical rule to hold in­
violate the information, unless the future crime fits 
within the mandatory disclosure exception under Army 
Rule 1.6. 

Conclusion 
Nothing is more fundamental to the lawyer-client 
relationship than the establishment of trust and 

34ArmyRule 1.6 comment. 

confidence. Without it, the client may withhold 
essential information from the lawyer. Thus, 
important evidence may not be obtained, valuable 
defenses neglected, and, perhaps most significant, 
the lawyer may not be forewarned of evidence that 
will be presented by the prosecution. The obliga­
tion of confidentiality in the lawyer-client relation 
has been established to encourage candor and full 
disclosure.35 

As long as the coverage of the evidentiary and ethical 
rules is different, the goal of candor and full disclbsure 
between the attorney and the client can never be reached. 
For example, because the ethical rule provides protection 
from disclosure for certain future crimes and the 
evidentiary rule provides no protection for the same 
crime, an attorney cannot feel comfortable in advising a 
client that what the client tells the attorney always will 
remain confidential. Otherwise, there may be situations 
in which the client will feel betrayed by the attorney. 
Only when both the client and the attorney understand 
the interplay between and the consequences of the ethical 
and evidentiary rules will “trust and confidence” exist in 
the attorney-client relationship. 

r‘: 3sAmerican Bar Association, Standards for Criminal Justice. The Defense Function, Standard 4-3.1 commentary (1986). 

USALSA Report 

United States Army Legal Services Agency 

The Advocate for Military Defense Counsel 

Consider Collateral Consequences 

Captain Michael J. Berrigan 
Appellate Defense Attorney 

A decision issued last summer by the Ninth Circuit constitutional claims in the military court system barred 
Court of Appeals may have important implications for that plaintiff from raising those issues when collaterally 
trial defense counsel and their clients. In Davis v. Marsh attacking her court-martial conviction.1 This decision is 
the Ninth Circuit held that, absent a showing of cause part of an important trend in the federal courts over the 
and prejudice, a plaintiff’s failure to raise federal last two decades towards significantly reducing the 

f­
‘Davis v. Marsh, 876 F.2d 1446 (9th Cir. 1989). See also Wolff v. United States, 737 F.2d 877 (10th Cir.), cert. denied, 469 US. 1076 (1984). 
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availability of federal habeas corpus relief to individuals 
convicted of crimes in state courts.2 The Davis decision 
places yet another responsibility on military defense 
counsel. Fortunately, however, two recent decisions by 
the Court of Military Appeals should act to eliminate in 
the military system the type of harsh consequences that 
Davis and related cases represent. 

Mychelle Davis was convicted by a special court­
martial for striking a superior noncommissioned officer, 
being disrespectful to a superior noncommissioned 
officer who was in the execution of his office, willfully 
disobeying orders from a superior noncommissioned 
officer, and leaving her appointed place of duty without 
authority.3 Ms. Davis was represented at her court-mar­
tial by detailed military counsel and claimed that the inci­
dent giving rise to these offenses was the result of sexual 
harassment by her superiors. On appeal, the only error 
raised by military appellate defense counsel was that the 
military judge erred by failing to explain tfie concept of 
“divestiture” to a member of the court-martial. The 
Army Court of Military Review affirmed her conviction 
and the Court of Military Appeals denied review.4 Ms. 
Davis then filed suit in federal district court, seeking 
three forms of relief 1) a declaratory judgment voiding 
her court-martial; 2) damages; and 3) an order enjoining 
military officers from future sexual harassment.5 Ms. 
Davis claimed that her court-martial suffered from two 
constitutional defects: 1) she was denied the effective 
assistance of counsel; and 2) she was denied due process 
because blacks and women were excluded from the 
court-martial panel.6 

In affirming the district court’s dismissal of the com­
plaint, the Court of Appeals analogized the military jus­
tice system to state court systems but pointed out that the 
Supreme Court has repeatedly admonished federal courts 

to “afford even more deference to military court deter­
minations than to those of state C O U ~ ~ S . ” ~The court noted 
that the two doctrines of exhaustion of military remedies 
and abstention from intervention in ongoing military 
prosecutions, except under extraordinary circumstances, 
had already been held applicable to military convictions 
by the Supreme Court and there was no reason that the 
analogous doctrine of waiver announced in Wainwright 
v. Sykes should not be applied as well.8 The court noted, 
however, that there was no need to adopt a waiver rule 
more strict than the cause and prejudice test announced in 
Sykes because to do so “would erode to the vanishing 
point the limited jurisdiction federal courts do have to 
review courts-martial for constitutional error.”9 

The Supreme Court left the precise content of the 
Sykes cause and prejudice standard for development in 
subsequent case law. The cause and prejudice test has 
been fleshed out to some extent during the thirteen years 
since Sykes was announced.10 Nevertheless, this area of 
the law remains fraught with ambiguity and uncertainty. 
For this reason, trial defense counsel must be particularly 
wary during their representation of an accused not to 
foreclose inadvertently a potential basis for relief in a 
future collateral attack. 

In Sykes the Supreme Court gave some tell-tale hints 
that indicated the direction its development of the “cause 
and prejudice” test would take. The Court indicated that 
the burden of demonstrating both cause and prejudice 
rested with the petitioner and that the burden would be a 
heavy one.” The Court further indicated, in a footnote to 
Sykes,’Z that “decisions of counsel relating to trial strat­
egy, even when made without the consultation of the 
defendant, would bar direct federal review of claims 
thereby foregone, except where ‘the circumstances are 
exceptional.’ ’ 

2See, e.g., Davis v. United Slates, 41 1 U.S. 233 (1973); Francis v. Henderson, 425 U.S. 536 (1976); Wainwright v. Sykes, 433 U.S. 72 (1977); Rose 
v. Lundy, 455 U.S. 509 (1982); Engle v. Isaac. 456 U.S. 107 (1982); Murray v. Carrier, 477 U.S.478 (1986); Smilh v. Murray, 477 U S .  527 (1986); 
Teague v. Lane, 109 S. Ct. 1060 (1989); Butler v. McKellar, 58 U.S.L.W. 4294 (U.S.5 Mar. 1990); Saffle v. Parks, 58 U.S.L.W.4322 (U.S. 5 Mar. 
1990). 

3876 F.2d 1446-47. 

4 Id. 
5Id. at 1448. The court noted that the most common method of collaterally attacking a court-martial is to petition for a writ of habeas corpus. But the 
court also pointed out that other procedural routes seem to be available as well, including suits for backpay under the Tucker Act and suits for 
declaratory relief. 

It  should be emphasized that this article is designed LO foster trial defense counsel’s ability to preserve issues for future collateral attack--should 
that become necessary. Army judge advocates are prohibited from acting as petitioners’ counsel in habeas corpus proceedings. 18 U.S.C.# 205 
(1982); Army Reg. 27-40, Legal Services: Litigation, para. 1-6 (4 Dec. 1985). 

61d. at 1448. 

’Id. at 1449-50 (citing Noyd v. Bond, 395 U.S. 683, 694 (1969). and Burns v. Wilson, 346 U.S. 137. 142 (1953)). 

8fd.at 1449 (citing Gusik v. Schilder, 340 U.S. 124, 131-32 (1950), and Schlesinger v. Councilman, 420 US.738, 753-58 (1975)); Wainwright v. 
Sykes, 433 U.S. 72. 

9Marsh, 876 F.2d at 1449. 

I0A helpful guide to practice in this area is L. Yackle, Postconviction Remedies (198 1). See particularly $5 70-87 for a discussion of the meaning of 
“cause’. and “prejudice” and for a useful historical analysis of related issues. 

] ‘ Id .at 346. See Wainwright, 433 U.S. at 87, 91. 

lZId.at 91 n.14 (citing Henry v. Mississippi, 379 US.443, 451 (1965)). 
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A brief look at a few of the cases since Sykes that have counsel whose performance is not constitutionally 
further currailed the availability of habeas corpus by ineffective under the standard established in Strick­
refining the cause and prejudice test will shed some light land v. Washington, supra, we discern no inequity 
on the types of pitfalls that trial defense counsel must be in requiring him to bear the risk of attorney error 
increasingly wary to avoid. It should be noted that the that results in a procedural default. Instead, we 
real burden of this line of cases falls squarely on the think that the existence of cause for procedural 
shoulders of accused soldiers because they am default must ordinarily turn on whether the prisoner 
increasingly held responsible for the errors of their can show that some objective factor external to the 
,attorneys-unless they can establish that their particular defense impeded counsel’s efforts to comply with 
attorney’s conduct was so egregious that it amounts to the State’s procedural rule. Without attempting an 
ineffective assistance of counsel under Supreme Court exhaustive catalog of such objective impediments 
standards and thus a violation of the sixth amendment to compliance with a procedural rule, we note that a 
right to counsel.13 showing that the factual or legal basis for a claim 

was not reasonably available to counsel, see Reed v. 
In Engle v. Isaac~4the Court wrote, Ross, 468 U.S.at 16, or that ‘some interference by 

We have long recognized, however, that the Consti- officials,’ Brown v. Allen, 344 US. 443, 486 

tution guarantees criminal defendants only a fair (1953), made compliance impracticable, would 
constitute cause under this standard.’*trial and a competent attorney. It does not insure 

that defense counsel will recognize and raise every Last term, the Court decided Teague v. Lane19 and 
conceivable constitutional claim. Where the basis Penry v. Lynaugh.20 In Teague and Penry the Court 
of a constitutional claim is available, and other severely restricted habeas corpus challenges to convic­
defense counsel have perceived and litigated that tions by basically holding that a new decision is generally 
claim, the demands of comity and finality counsel not applicable to cases on collateral review unless the 
against labeling alleged unawareness of the objec- decision was dictated by precedent existing at the time 
tion as a cause for a procedural default.15 the petitioner’s conviction became final.21 The rule has 

In Murray v. Carrier16 Justice O’Connor provided the 
two narrow exceptions: 

following guidance: “At a minimum, then, Wainwrighr First, a new rule should be applied retroactively if it 
v. Sykes plainly implied that default of a constitutional places “certain kinds of primary, private individual 
claim by counsel pursuant to a trial strategy or tactical conduct beyond the power of the criminal law-mak­
decision would, absent extraordinary circumstances, bind ing authority to proscribe.” Second, a new rule 
the habeas petitioner even if he had not personally should be applied retroactively if it requires the 
waived that claim.”l7 The Court then went on to expand observance of “those procedures that ... are 
the range of attorney errors for which clients would be implicit in the concept of ordered liberty. ”22 

liable: The Court applied prior analysis by Justice Harlan to 

We think, then, that the question of cause for a pro- arrive at this rule and its two exceptions.23 

cedural default does not turn on whether counsel On 5 March 1990, the Court continued to narrow the 
erred or on the kind of error counsel may have potential avenue of habeas relief when it announced the 
made. So long as a defendant is represented by decisions in two habeas corpus cases involving the death 

‘SStrickland v. Washington, 466 U.S. 668 (1984). 

14456 U S .  107 (1982). 

Isld. at 133-34 (footnote omitted). 

16477 U.S.476 (1986). 

I71d. at 485. 

ISld. at 468; Strickland v. Washington. 466 U.S. 468 (1984). It should be noted that in a companion case to Carrier, Smith v. Murray, 477 U.S.527 
(1986). the Court denied a writ of habeas corpus without ruling on the merits of Smith’s constitutional claim. Like Carrier, Smith’s attorney had 
mistakenly failed to raise the one claim on appeal of his state murder conviction that would have entitled him to federal habeas relief. Michael 
Marnell Smith was electrocuted in August 1986. See Friedman, A Tale of Two Habeas, 73 Minn. L. Rev. 247, 248 (1988). 

19109 S. Ct. 1060 (1989). 

20109 S. Ct. 2934 (1989). 

21Butlerv. McKellar, 56 U.S.L.W. 4294,4295 (U.S. Mar. 5, 1990). See ako Teaguc, 109 S. Ct. at 1070. 

Z*Tcague, 109 S. Ct. at 1073 (citations omitted). 

23fd.at 10717-8 (citing Mackey v. United States, 401 U.S. 667 (1971) (separate opinion of Harlan, J.)); Desist v. United States. 394 U.S.244 (1969) 
(Harlan. I.. dissenting). 

i 
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penalty. In Butler v. McKellurH the Court interpreted 
“new rule” in such a way that “[a] legal ruling sought 
by a federal habeas petitioner is now deemed ‘new’ as 
long as the correctness of the rule, based on precedent 
existing when the petitioner’s conviction became final, is 
‘susceptible to debate among reasonable minds.’ ”25 

In SaBe v. Parks,26 also a 5 to 4 decision, Justice 
Kennedy cited Butler and wrote that “the ‘new rule’ 
principle therefore validates reasonable, good-faith inter­
pretations of existing precedents made by state courts 
even though they are, shown to be contrary to later 
decisions.”27 

A catalog of some of the issues the Court has held 
waived in the line of cases from Engle to Safle is very 
instructive for trial defense counsel. In EngZe the peti­
tioners and their attorneys had failed at trial to comply 
with an Ohio rule of procedure requiring contempo­
raneous objections to jury instructions. In their petitions 
for habeas corpus, the prisoners claimed that they could 
not have known at the time of their trial that an Ohio rule 
saddling criminal defendants with the burden of proving 
an affirmative defense of self-defense was unconstitu­
tional. The Court rejected that contention, saying that in 
light of decisions like In re Winship.28 “we cannot say 
that respondents lacked the tools to construct their consti­
tutional claims.”29 

In Carrier the trial judge had denied defense counsel’s 
request to examine the victim’s statement to police. Car­
rier’s counsel included in the notice of appeal a claim that 
denial of access to the report violated Carrier’s rights, but 
failed to address the issue in the appellate brief. Had the 
constitutional claim been properly preserved, it might 

z458 U.S.L.W. 4294 (U.S. Mar. 5, 1990). 

have entitled petitioner to federal habeas relief as a denial 
of proper discovery under Brady v. M a r y l ~ n d . 3 ~  

In Teugue the Court was able to put off for another day 
the issue whether the sixth amendment’s fair cross­
section requirement should be extended to the petit 
jury.31 In Butler the Court found that petitioner was not 
entitled to the benefit of the Court’s decision in Arizona 
v. Roberson,32 which held that the fifth amendment bars 
police-initiated interrogation following a suspect’s 
request for counsel in the context of a separate investiga­
tion. The Court held that Roberson stated a “new rule,” 
even though the majority in Roberson stated that the case 
was directly controlled by the Court’s prior decision in 
Edwards v. Arizona.33 Finally, in SuHe the Court refused 
to consider the claim that the judge’s instruction to the 
jury to avoid any “influence of sympathy” in deciding 
on the sentence violated the constitutional ban on cruel 
and unusual punishment because it, in effect, told the jury 
to disregard mitigating evidence. The Court said that the 
respondent, Parks, was not entitled to federal habeas 
relief because “[tlhe principle he urges is a new 
within the meaning of Teague v. Lane, 489 U.S.­
(1989). It is not dictated by our prior cases and, were it to 
be adopted, it would contravene well considered 
precedents.”34 

The analyses and results in Davis and the other prog­
eny of Sykes discussed above are consistent with the 
positions advocated by various commentators on military 
law over the last two decades.35 The hallmark of these 
positions is the view that the military justice system is 
capable of protecting the constitutional rights of sew­
icemembers and of dispensing justice of a quality at least 

ZsButler, 58 U.S.L.W. at 4297 (Brennan, I., dissenting and quoting majority opinion of Rehnquisf C.I.). Justice Brennan wrote, 

Today, under the guise of fine-tuning the definition of “new-rule,” the Court strips state prisoners of virlually any 
meaningful federal review of the constilutionality of their incarceration ...Put another way, a state prisoner can secure 
habeas relief only by showing that the state court’s rejection of the constitutional challenge was so clearly invalid under 
then-prevailing legal standards that the decision could not be defended by any reasonable jurist. With this requirement, 
the Court has finally succeeded in its thinly veiled crusade to eviscerate Congress’ habeas corpus regime. 

Id (emphasis in original). 

2658 U.S.L.W. 4322 ( U S .  Mar. 5, 1990). 

Z71d. nt 4323. As Justice Brennan wrote in Butler, “After today, despite constitutional defects in the state processes leading to their conviction or 
sentencing, skte prisoners will languish in jail - and others like Butler will die - because state courts were reasonable, even though wrong.” 
Butler, 58 U.S.L.W. at 4301. 

28397 U.S. 358 (1970). 

29456U.S. at 133. 

30373 U.S. 83 (1963). 

3’Teague, 109 S. Ct. at 1065. 

32486 U.S. 675 (1988). 

)’451 U.S. 477 (1981). 

34Saffle, 58 U.S.L.W. at 4322. 

”See. e&, Rosen, Civilian Courts arid the Military Justice System: Collateral Review of Courts-Martial, 108 Mil. L. Rev. 5 (1985); Strassburg, 
Civiliaii Judicial Review of Military Criminal Justice. 66 Mil. L. Rev. 1 (1974); Peck,The Justices and the Generals: The Supreme Court and 
Judicial ReviewofMilitary Activities, 70 Mil L. Rev. 1 (1975). The Rosen article is particularly useful given its relative recency and large number of 
helpful citations. I t  is also interesting to see how many of the suggestions advocated by Colonel Strassburg in 1974 and Major Rosen In 1985 have 
been implemented through legislation and court decisions. 
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8s good as any state criminal justice system, while at the 
same time accommodating the legitimate special needs of 
the armed services.36 A great deal of the burden of con­
stantly proving the accuracy of this view falls upon the 
military defense counsel. 

As the Court in Davis noted, although ineffective 
assistance of counsel can constitute “cause” for pro­
cedural defect, it is often difficult to show that a defense 
counsel’s representation is “outside the wide range of 
professionally competent assistance” as contemplated by 
Strickland v. Washington.37Furthermore, “attorney error 
short of ineffective assistance of counsel does not con­
stitute cause for a procedural default even when that 
default occurs on appeal rather than at tria1.”3* As a 
result, defense counsel should be extremely vigilant and 
inventive in raising potential constitutionalerrors. In par­
ticular, to assist in possible later collateral attack of a 
court-martial conviction based on constitutional error, 
trial defense counsel should preserve the error by clearly 
raising it at trial. Even errors that might subsequently be 
described as meritless by military appellate courts should 
be considered, as they may find a more favorable hearing 
in whatever federal district court an eventual collateral 
attack on the court-martial conviction is conducted.39 

A good example of why defense counsel in the field 
need to clearly state their position on the record is the 
recent Court of Military Appeals case of United States v. 
Davis.40 In this case the defense counsel had requested 
the government to produce a potential alibi witness. The 
government was unable to serve a subpoena on the wit­
ness, despite trying diligently for several days. The mili­
tary judge put off resolving defense’s request for the 
witness until after the government’s case-in-chief. When 
the government’s case was finished and the defense wit­
ness still had not been subpoenaed, the military judge 
found the witness to be both material and necessary, but 

ordered the defense to “drive on” without her. At this 
point, instead of requesting a continuance or abatement 
of the proceedings in accordance with Rule for Courts-
Martial 703(b)(3),41 defense counsel called the one 
remaining witness that was available to the defense. On 
appeal, the Court of Military Appeals held that there was 
no violation of the appellant’s right to compulsory proc­
ess under the sixth amendment or article 46 of the Uni­
form Code of Military Justice because defense counsel 
was “required to elect and justify a remedy short of dis­
missal, either a continuance or abatement.”4*Although i t  
could be argued that it was obvious from the whole 
nature of the proceedings that defense counsel was 
requesting a continuance or abatement and that the mili­
tary judge ordered the defense to proceed anyway, the 
Court of Military Appeals’ decision makes it clear that 
defense counsel was required to invoke the “magic 
words” of continuance or abatement. Although the court 
does not mention the doctrine of waiver in its opinion, 
the decision is based upon a waiver-type analysis. The 
court said that “[flor whatever reason, appellant chose 
not to seek either a continuance or an abatement of the 
proceedings when the witness was deemed unavailable. 
In light of appellant’s election not to comply with these 
reasonable procedural requirements,we find no violation 
of his right to compulsory process.”43 Whether the 
actions of defense counsel will serve as a bar to collat­
erally attacking Davis’s conviction on sixth amendment 
grounds remains to be seen. Nevertheless, the lesson for 
defense counsel is clear: object clearly on the record and 
expressly state the full range of relief sought.44 

Finally, it should be noted that the potential harsh 
effects of Davis v. Marsh, United States v. Davis, and 
related decisions may be softened somewhat by the Court 
of Military Appeals’ decisions in United Srates v. 
Evans45 and United States v. Hilt0n.~6In Hilton the court 

36See,e&, Rosen, supra note 35, at 1-10, 80-88; Strassburg, supra note 35, at 48-63. 

’’Davis. 876 P.2d at 1450 (citing Murray v. Carrier, 477 U.S. 478, 488); Strickland v. Washington, 466 U.S. 468. 

’*White v. Lewis, 874 F.2d 599, 604 (9th Cir. 1989). 

39Foradditional information in this area, consult D. Manville and G. Brezna, Post-Conviction Remedies: A Self-Help Manual (1988); D. Wilkes, Jr. 
Federal and State Postconviction Remedies and Relief (1983); and Berkowitz, Collateral Attack of Court-Murfial Corivicfions, 14 The Advocate 
303 (1982). 

4029 M.J. 357 (C.M.A. 1990). 

4’Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 703(b)(3). 

42Davis, 29 M.J. at 360. 

‘’Id. at 360. /
/ 

44Thecourt in Duvispointed out in a footnote another lesson to be learned from this case. ”When a defense counsel becomes aware of a relevant and 
material witness who may be unamenable to service of process, it would serve counsel well to first obtain from the potential witness an affidavit 
which is, in turn, witnessed by a third party. If the witness remains true to form and refuses to testify, defense counsel can a t  least offer the affidavit as

(? an exception to the hearsay rule under Mil R. Evid. 804(b)(5).” Id. n.3. 

4528 M.J. 74 (1989). 

4627M.J. 323 (1989). 
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held that failure to raise constitutional and statutory 
questions at trial by court-martial does not necessarily 
preclude their consideration by military appellate 
authorities. The court said that although the mere failure 
to object even on constitutional grounds might foreclose 
appellate review of those claims in some cases, this prac­
tice need not be applied where apposite precedent from 
appellate courts militates against the lodging of an appro­
priate objection or when the court deems review neces­
sary on its own motion.47In Evuns the court held that in 
the exercise of the statutory authority under article 
66(c),4* a court of military review may properly refuse to 
apply the doctrine of waiver in the exercise of its statu­
tory authority. The Court of Military Appeals said that 
although a failure to file a timely motion at trial may 
estop one from raising the issue on appeal, it does not 
preclude a court of military review from granting relief.” 

These two decisions, taken together, indicate that mili­
tary personnel who are tried by courts-martial have a 
much more flexible direct appellate review system open 
to them that can correct errors committed at the trial level 
than do defendants who are tried in either a state or fed­
eral Article IIIcourt. Indeed, this fact and its relationship 
to collateral attacks on courts-martial convictions may be 
on the minds of the judges of the Court of Military 
Appeals. One of the hallmarks of the court under Chief 
Judge Everett has been its keen sense of fairness and 
desire to maintain the integrity of the military justice sys­
tem. Through “Project Outreach” the Court of Military 
Appeals has been trying to make the public aware of the 

true nature of military justice today and to dispel the anti­
quated ideas many people have about the military cnmi­
nal justice system. At a recent Joint-Service Appellate 
Workshop,SO Chief Judge Everett indicated that he 
believed that collateral attacks on court-martial convic­
tions are “few and far-between” these days.51 The Chief 
Judge indicated that he believed this decrease in habeas 
corpus petitions over the last few years was attributable 
to an increase in the status, reputation, and perception of 
the military justice system and the Court of Military 
Appeals, and to some recent Supreme Court decisions.52 
Judge Cox also indicated his interest in the use of habeas 
corpus proceedings to attack court-martial convictions 
and pointed out that one of the reasonshe supports deci­
sions like his opinion in Evans is his concern that collat­
eral attacks of courts-martial are not as readily available 
for military accused a s  they are for persons convicted in 
the criminal courts of the various states.53 

In conclusion, collateral attacks on courts-martial con­
victions, primarily by the use of writs of habeas corpus, 
are still possible, although their availability has been cur­
tailed by recent civilian court decisions. The burden is on 
trial defense counsel to preserve a client’s ability to 
attack a court-martial conviction, both on direct appeal 
and collaterally, by recognizing or discovering constitu­
tional or statutory problems that may afford the client 
some possible basis for relief. Once the potential error is 
discovered, it must be clearly and fully made a matter of 
record in order to preserve the client’s ability to later 
raise the issue in an appropriate forum. 

47Hilton,27 M.J. at 326 (citing United States v. Britton, 26 M.J. 24 (C.M.A. 1988)). 


48Unifonn Code of Military Justice art. 66(c), 10 U.S.C. 0 866(c) (1982). 


49Evans.28 M.J.at 76. 


s*Joial-Service Appellate Workshop held at Andrews Air Force Base on 17-18 January 1990. 


slWhile statistical data regarding the number of habeas corpus challenges Lo courts-martial convictions do not 6eem (0 be available from the various 

services, the research conducted by this author tends to support Chief Judge Everett’s conclusions. 


’*See supra note 2 and accompanying text. 

s3See srcpra note 27. 

DAD Notes 

Well, Excuse Me! I Assembly of the court marks the point after which 
“The Court is now assembled,” declares the military excusal and substitution of court members and the 

judge. Those words signal a significant point in the trial. military judge may no longer take place without good 
, 
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cause.1 Assembly ordinarily occurs immediately after the 
members are sworn* or immediately following approval 
of a request for trial by military judge alone.3 

In a recent case, the Army Court of Military Review 
held that the military judge erroneously excused a mem­
ber after assembly.4 During voir dire, Major S ,  when 
asked by the military judge if there was any event that 
would prevent the members from giving their full atten­
tion to the proceedings, responded that he had a physical 
examination scheduled for the following day. The mili­
tary judge, sua sponte, determined that it was in the best 
interests of both sides that Major S be excused. The gov­
ernment concurred; the defense neither concurred nor 
objected. After excusing Major S and another member 
who had been challenged for cause, the military judge 
announced that the court was assembled and proceeded 
with the trial. 

On appeal, the Army court held that assembly of the 
court should have been announced prior to voir dire and 
challenges and that a routine medical doctor’s appoint­
ment did not rise to the level of good cause required to 
excuse members after assembly.5 Noting that participa­
tion in a classified mission in a combat zone would con­
stitute good cause,6 but that participation in a live-fire 
exercise by a chief of a firing battery’ or departing on 
ordinary leaves would not, the Army court found that 
Major S’s physical examination was nothing more than 
routine and did not rise to the level of physical disability 
or other good cause to justify excusal.9 

Procedures for substituting members and military 
judges are governed by article 2 9 , ’ O  R.C.M. 505, and 

R.C.M. 911. Members may be excused by the convening 
authority prior to assembly and may be replaced without 
cause provided they are detailed in accordance with 
R.C.M. 503. Excusal of court members without replace­
ment need not be in writing, but should be announced on 
the record.” After assembly, members may only be 
excused by the convening authority or the military judge 
as a result of a challenge or for good cause shown on the 
record.’* Similar restrictions apply for substituting mili­
tary judges.13 

Although R.C.M. 911 provides military judges some 
flexibility with respect to announcing the assembly of the 
court, the discretion is not limitless. In United States v. 
Dixod4 the military judge recessed the court for the 
weekend after voir dire and challenges were completed. 
The court reconvened the following Monday with a new 
military judge detailed by the convening authority 
because the original judge had gone on leave. Over 
defense objection, the new military judge announced 
assembly of the court and proceeded to trial. The Courtof 
Military Appeals held that even though the Manual did 
not specifically so provide, assembly occurred prior to 
voir dire and challenges, regardless of when announced 
by the military judge. The court “set aside any action 
which the court-martial took thereafter.”15 

Defense counsel should note that erroneous excusal of 
court members is ordinarily not a jurisdictional defect 
unless it rises to the level of a denial of due process.16 
The Army court established the following test for preju­
dice in United States v. Alexander: “Whether a violation 
of this right can be considered asharmless error depends 
on whether the change of membership is so substantial 

IManual for Courts-Martial, United States, 1984. Rule for Courts-Martial 505 [hereinafier R.C.M. 5051; R.C.M. 911 discussion. 

ZR.C.M.911 discussion. See United States v. Dixon, 18 M.I. 310 (C.M.A. 1984). 

3R.C.M.911 discussion; Dep’t of Army Pam. 27-9, Military Judges’ Benchbook, para. 2-6 ( 1  May 1982) (Cl, 15 Feb. 1985). 

4Unikd States v. Latimer, ACMR 8800843 (A.C.M.R. 28 Feb. 1990). 

sLafimer, slip op. at 12, 15. Good cause is defined in R.C.M. 505(f) as “. .. physical disability, military exigency, and other extraordinary circum­
stances which render the member, counsel, or military judge unable to proceed with the court-martial within a reasonable time. ‘Good cause’ does not 
include temporary inconveniences which are incident to normal conditions of military life.” 

6Lnfimer. slip op. at 15 (citing United States v. Geraghty. 40 C.M.R. 499 (A.B.R. 1969)). 

’Id. (citing United Slates v. Garcia, 15 M.J. 864 (A.C.M.R. 1983)). 

*Id. (citing Dixorr, 18 M.J. 310 (C.M.A. 1984); United States v. Boshears, 23 C.M.R. 737 (A.F.B.R. 1956)). 

9Although finding error, the Army court ultimately ruled that the matter was not a jurisdictional issue, that appellant was not prejudiced, and that 
defense counsel’s failure to object waived the error. Lotimer, slip op. at 15, 17. 

10UniformCode of Military Justice art. 29, 10 U.S.C. 8 829 (1982) [hereinafter UCMJ]. 

“R.C.M. 505(b) discussion. The Convening authority may delegate the authorily to excuse members to the staff judge advocate or other legal officer 
or principal assistant to the convening authority, however, this delegatee may not excuse more than one-ihird of the total number of members detailed 
by the convening authority. R.C.M.505(c)(l)(B)(ii). 

lZR.C.M.505(~)(2)(A)(i)(ii),and (iii). 

I3R.C.M.505(e). 

l 4  18 M.J. 310 (C.M.A. 1984). 

“Id. at  314. 

I6See United States v. Colon, 6 M.J. 73 (C.M.A. 1978) (four of ten members absent without an accounting on the record was a denial of due process); 
birr see United States v. Benoit, 21 M.J. 579 (A.C.M.R. 1985) (defense counsel’s failure to object to absence of five of thirteen members accounted 
for on the record waived the error). 

MAY 1990 THE ARMY LAWYER DA PAM 27-50-209 27 



that it does not represent the court contemplated by the 
convening authority. ” I7  

Defense counsel should be alert for changes in court 
members and military judges that occur after voir dire in 
trials with members and after arraignment in cases tried 
by military judge. Counsel must object, demonstrate prej­
udice to their clients,18and argue that good cause has not 
been established. Failure of the government to establish 
such cause on the record may require that any subsequent 
action of the court-martial be set aside on appeal.19 Cap­
tain James Kevin Lovejoy. 

“Knowingly” Waiving Rights 
and Other Amusing Assumptions 

In the recent case of United States v. McDowelPO the 
Army Court of Military Review upheld the conviction of 
an accused who pleaded guilty despite the fact that the 
military judge failed to advise the accused of his fifth and 
sixth amendment rights during the providence inquiry. 
This decision substantially undermines the requirements 
of Rule for Courts-Martial 91O(c)21 and weakens the 
impact of United States v. Care.22 Based on the holding 
in Care, Rule for Courts-Martial 91O(c) requires that the 
military judge advise an accused who pleads guilty about 
the waiver of his constitutional rights to trial of the facts 
by court-martial, to confront the witnesses against him, 
and against self-incrimination. In McDowell the Army 
court stressed that Care and subsequent Army court deci­
sions did not mandate a per se requirement that military 
judges enunciate each right an accused waives by a guilty 
plea.23 The court held that where the record establishes 
that a guilty plea was voluntary and informed, the 
accused would not be prejudiced by a judge’s “failure to 
make a rote recitation of [the accused’s] fifth and sixth 
amendment rights.’ ’24 

The court in McDowell viewed “voluntary and 
informed” with an emphasis on the former. The court 
opined that the military judge “intended to advise the 
appellant [of his rights] ...and in fact thought that he had 

“27 M.J. 834 (A.C.M.R.),per. denied, 28 M.J. 354 (C.M.A. 1989). 

done ~ 0 . * ’ 2 5  While the accused never expressly waived 
his constitutional rights or stated that he understood 
them, the court noted that the providence inquiry covered 
every other required topic. In finding that the accused’s 
plea was voluntary, the court noted that the accused’s 
decision to plead guilty was made prior to hearing his 
attorney’s advice on his plea. 

The court also noted the absence of a defense objection 
to the military judge’s finding that the accused “know­
ingly, intelligently, and consciously” waived his consti­
tutional rights. The court pointed out that “[nleither 
appellant nor trial defense counsel objected ... nor did 
either seek clarification or ask for further information or 
explanation.”26 From this the Army court concluded: “It 
is clear that appellant’s pleas of guilty were voluntarily 
and understandingly made.”27 This rationale, which 
implies waiver, appears contrary to the Army court’s 
decision in United States v. ffarris.28 

In order to find waiver of an accused’s constitutional 
rights, the court in Harris required “an intentional relin­
quishment of a known right or privilege.”29 Moreover, 
the court found the rights so important to the concept of 
fairness in criminal trials that only an accused can waive 
those rights and this affirmative act must be on the 
record.30 

It is a defense counsel’s duty to ensure that an accused 
understands the “costs” of his guilty plea prior to trial. 
The McDowell decision, if not reversed at some point by 
the Court of Military Appeals, reflects an increased 
importance of this duty because there is, evidently, no 
longer the need for the military judge to inform an 
accused on the record specifically concerning his or her 
rights and exactly what the accused relinquishes by a plea 
of guilty. Implicit in the holding in McDowell is that 
when the record as a whole indicates that an accused’s 
plea of guilty is voluntary, the plea will be presumed by 
reviewing courts to be an informed one, absent evidence 
to the contrary. Captain Jeannine C. Hinman. 

‘8Prejudice is not only a function of the number of members excused, but may also arise from excusal of a single member on the basis of gender, race, 
rank, background, education, or any other unique circumstance. 

19Dir04 I8 M.J. 310 (C.M.A. 1984). 

ZoACMR8900798 (A.C.M.R. 27 Feb. 1990) (unpub.). I 

21R.C.M. 9lO(c). 
2240 C.M.R.247 (C.M.A. 1969). 

23McDowell,slip op. at 1-2. 
I 

241d.at 4. The military judge in McDowell made no recitation of the accused’s rights. Such an omission was sufficient to set aside a plea of guilty in 
United States v. Bailey, 20 M.J. 703 (A.C.M.R. 1985). The Bailey case was cited but not distinguished in the McDoweli opinion. 

25McDowel1, slip op. at 3. 

Z61d. 

2’ Id. 
2826 M.J. 729 (A.C.M.R. 1988). 

291d.at 733. 

F 

F 

301d. 
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Government Appellate Division Notes 

The Multiplicity Melee: Relief in Sight? 

Captain Randy V. Cargill 
Government Appellute Division 

Introduction 
It is 1990. Nuclear physicists, working with massive 

machines that accelerate subatomic particles to incred­
ible speeds, are zeroing in on the fundamental building 
blocks of matter.’ Astronomers are searching for “dark 
matter”-the invisible mass that somehow keeps stars 
from drifting apart.2 Medical researchers are searching 
for a cure for the Acquired Immunodeficiency Syndrome 
virus. And practitioners of military criminal law are 
struggling to understand the multiplicity doctrine. 

It is safe to say that most of us are confused. We know 
that two charges are multiplicitous for findings if they 
arise out of the same transaction and 

either (a) one of the charges necessarily included 
all the elements of the other, or (b) the allegations 
under one of the charges, as drafted, “fairly 
embraced” all the elements of the other.3 

We are told that an offense is a lesser included offense of 
another offense if: 1) “one offense contains only ele­
ments of, but not all the elements of the other offense”; 
or 2) the “offense contains different elements as a matter 
of law from the other offense, but these different 
elements are fairly embraced in the factual allegations of 
the other offense and established by the evidence.”4 
Despite years of precedent, however, we are not sure 

what “fairly embrace” means.5 Our approach to multi­
plicity issues, therefore, is ad hoc. We search the plethora 
of multiplicity cases hoping to find one on point.6 If we 
do not find one on point, we fashion an argument, unsure 
whether our concept of the Baker test will coincide with 
the military judge’s or reviewing court’s understanding 
of that test. 

United States v. Stottlemire’ may be the harbinger of 
the end to our confusion. In Stottlemire the Court of Mili­
tary Appeals significantly departed from its precedents 
by applying the Blockburgefl test for multiplicity. The 
court eschewed the “fairly embrace” test and held that 
offenses of conspiracy to commit larceny of government 
funds and attempted larceny of those same funds were 
not multiplicitous for findings because the offenses were 
“separate under the ‘Blockburger Rule.”’9 This article 
analyzes Stottlemire with a view toward assessing 
whether it signals the beginning of the end of the vex­
atious Baker test for multiplicity. 

Facts 

Private E2 (PV2) John Stottlemire was a finance clerk 
assigned to the 5th Corps Finance Group at Frankfurt, 
Germany. Among other things, he was charged with 
attempting to steal over 229,000 Deutsche marks (in the 

‘See Booth, Hunting a Holy Grail in Cosmic Collisions, Washington Post, Feb. 19, 1990, at A3; Booth, Baffling Scientists Agree on the Nature of 
Moffer, Washington Post, Ocl. 14. 1989 at  A4. 

2See B. Parker, Invisible Matter and the Fate of the Universe (1989). 

3United States v. Holt, 16 M.J.393.394 (C.M.A. 1983) (citing United States v. Baker, 14 M.J. 361, 368 (C.M.A. 1983)). A full explanation of the 
Baker multiplicity test and of cases interpreting that test is beyond the scope of this article and, frankly, beyond the comprehension of this writer. 

4Baker, 14 M.J. at 368. 

5See McAtamney, Mulfiplicity: A Functional Analysis, 106 Mil. L. Rev. 115, 146-50 (1984) (discussing the confusion); see also United States v. 
Hollimon, 16 M.J. 164, 167-68 (Cook, J., concurring in part, dissenting in part) (describing the “fairly embrace” test as a “‘gut’ test”). 

6A measure of L.e frusmlion in this area is found in the periodic multiplicity updates published in The Army Lawyer. See, e.g., Raezer, Trial 
Counsel’s Guide to Multipliciry. The A m y  Lawyer, Apr. 1985 at  21; Ryan, Mulfiplicity Update. The Army Lawyer, Jul. 1987, at 29; Sieg, 
Multiplicity Update. The Army Lawyer, Jan. 1990, at 19; see also Cunningham, The Blockburger Rule: A Trial by Batfel, The Army Lawyer, Jul. 
1986, at 57. 

’28 M.J. 477 (C.M.A. 1989). 

*Blockburgerv. Unlted States, 284 U.S. 299 (1932). The Blockburger rule, discussed more fully later in the text. is that offenses are separate where 
each requires proof of a fact or element which the other does not. The rule is a guide to determining whether the legislature intended separate 
convictions and punishment. The Supreme Court does not grapple with multiplicity for sentencing and multiplicity for findings. Rather, the Court 
dispenses with the “distinction” by logically sating: “Congress does not create criminal offenses having no sentencing component.” Ball v. United 
Stales, 470 U.S. 856, 861 (1985) (citations omitted). 

9Sfofflernire,28 M.J. at 480 (citing United States v. Savaino, 843 F.2d 1280 (10th Cir.), cerf. denied, 109 S. Ct. 99 (1988)).In Savaino the court held 
that offenses of conspiracy to manufacture nmphetamine and attempt to manufacture amphetamine are separate and may be separately punished. The 
court applied the Blockburger rule. Id. at 1292-93. 
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form of a check) from the United States and conspiring 
with a friend, William Anselmo, to steal that amount.’O 
The conspiracy specification alleged that on or about 23 
April 1987, PV2 Stottlemire and Mr. Anselmo took the 
following steps in furtherance of their conspiracy to steal 
the money: 1) PV2 Stottlemire “provided and helped 
William A. Anselmo fill out a change of address card to 
route [the check] to William A. Anselmo’s address”; 2) 
Mr. Anselmo “did fill out and file [the card] with the 
Bundespost”; and 3) Mr. Anselmo “opened up a bank 
account ... in order to deposit the said check.”” The 
attempted larceny specification alleged that on the same 
date appellant attempted to steal the money by “prepar­
ing and submitting a fraudulent invoice” and by “pre­
paring and submitting a fraudulent change of address 
form” (not the same change of address card mentioned in 
the conspiracy specification).l2 

At trial, defense counsel did not move to dismiss either 
specification as being multiplicitous for findings. Indeed, 
defense counsel conceded that the offenses were not mul­
tiplicitous for findings.13 He argued that the offenses 
were multiplicitous for sentencing. The military judge 
agreed that the charges were multiplicitous for sentenc­
ing and so instructed the panel members.14 

Before the Court of Military Appeals, Stottlemire 
argued that the charges were multiplicitous for find­
ings.15 Relying upon Baker, he argued that the conspir­
acy specification fairly embraced the attempted larceny 
specification because the overt acts in furtherance of the 
conspiracy included the overt acts tending to effect the 
larceny. All of these acts, Stottlemire argued, were part 
of one scheme to steal the money. The government 

responded with three arguments. First, government coun­
sel argued that Stottlemire waived the issue of multi­
plicity for findings by failing to raise (indeed conceding) 
that issue at trial. Second, counsel argued that the P 
offenses were not multiplicitous under Blockburger and 
Baker. Third, the government argued that even if the 
offenses were multiplicitous, Stottlemire suffered no 
prejudice because the military judge instructed the mem­
bers that the offenses were multiplicitous for 
sentencing.16 

Decision 

The Court of Military Appeals, in an opinion by Judge 
Sullivan, held that “these offenses were not multi­
plicious for findings.”” The court followed this pro­
nouncement with a citation to two cases: 1) United States 
v. Marden,’* where the Fifth Circuit held that offenses of 
conspiracy to import a shipload of marijuana and attempt 
to import the same shipload were not multiplicitous~~ 
under Blockburger; and 2) United States v. Baker, where 
the Court of Military Appeals set forth its “fairly 
embrace’. test for multiplicity. The remainder of the 
opinion shows that the reference to Baker ismeaningless. 

The court began its ‘analysis by noting that ‘‘[olne 
transaction is involved here [citing Bakerzo], yet two 
different statutes are alleged to have been violated.”ZI 
From that, the court concluded that the appropriate test 

~for multiplicity was to ask whether Congress had author­
ized separate convictions for the offenses. For this propo­
sition, the court cited a very recent Court of Military 
Appeals case that employed that test,22 two Supreme 

‘OThe facts are taken from the court’s opinion. Startlemire, 28 M.J. at 477-78. 


“id. at 478. 


I2id. at 478, 480 n.3. 


Ifid. at 478. 


“The opinion does not mention the instruction, but h e  record shows that the mililnry judge appropriately instructed the members on the diminished 

maximum punishment based on the multiplicity ruling. 


‘sPV2,Stottlemiredid not raise the issue of multiplicity before the Army Court of Military Review. 


16The foregoing is a summary of the final briefs. 


17S~ottlemire,28 M.I. at 477. 


‘*E72 F.2d 123 (5th Cir. 1989). 


19Actually, the court held that the separate convictions and punishments were not barred by the fifth amendment’s double jeopardy clause. Most 

federal multiplicity cases are decided on this ground. See generally 57 West’s Federal Practice Digest, Indictments and Informations, 5 126-130 (3d 

ed. 1985). 


ZoAsingle kansaction, according to Baker. is “a series of occurrences or an aggregate of facts which are logically related to a single course of 

criminal conduct” Baker, 14 M.J. at 366. 


2’Stottlemire. 28 M.J. at 478. 


ZZUnitedStates v. Guerrero, 28 M.J. 223 (C.M.A. 1989). Guerrero was convicted of two specifications of obstruction of justice stemming from one 
F
conversation he had with two witnesses. The court held that the offenses were multiplicitous because the “purpose of the military obstruction-of­


justice prohibition is not protection of the individual witnesses or potential witnesses.” Id. rat 227. The court applied the !‘Supreme-Court-approved 

rule of lenity” and, somewhat inconsistently, found that “Congress intended a single offense to exist on these facts.” Id. (citations omitted). See 

iilfra note 36 and accompanying text (discussing the circumstances in which the rule of lenity should apply). 
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Court cases23 and, oddly enough, Baker.24 Of course 
nothing in Baker suggests that the Court of Military 
Appeals adopted the congressional intent test for multi­
plicity.zs Indeed, as Judge Cook noted in his dissent in 
Baker, the congressional intent test is, in essence, the 
Blockburger test-the test that the Baker majority specif­
ically rejected.26 The Court of Military Appeals reite­
rated its rejection of the Blockburger rule in 1986, in a 
case where the Navy-Marine Corps Court of Military 
Review had the temerity to hold that the Blockburger rule 
was the test for multiplicity adopted in the 1984 Manual 
for Courts-Martial.2’ Given this background, the refer­
ence to Baker is, at best, superfluous. 

‘ Any doubt about the validity of this observation van­
ishes when one considers the court’s application of the 
congressional intent test for multiplicity. There is no 
mention of Baker and nothing resembling its “fairly 
embrace” test for multiplicity. First, the court examined 
the language and history of articles 80 and 81. From the 
language,the court concluded that each statute “could be 
applied to a single course of criminal conduct.”** From 

the sparse legislative history of the statutes, the court 
concluded that it was not clear whether Congress 
intended “an accused to be found guilty under both stat­
utes for different preliminary acts leading to the same 
substantive crime.”29 Thus the court turned to the 
“‘Blockburger rule’ as a guide to legislative intent.”30 

In Blockburger the Court established a straightforward 
rule for determining whether the same act or series of 
acts in one transaction can be separately punished. In 
often repeated language the Court stated 

The applicable rule is that, where the same act or 
transaction constitutes a violation of two distinct 
statutory provisions, the test to be applied to deter­
mine whether there are two offenses or only one is 
whether each provision requires proof of an addi­
tional fact which the other does not.” 

Applying this rule, the Court held that Blockburger’s 
separate convictions-one for violation of a statute that 
prohibited the sale of morphine that was not in the origi­
nal package and one for violation of a statute that 

23United States v. Halper, 109 S. Ct. 1892 (1989); Ball v. United States, 470 U.S. 856 (1985). Halper involved the question whether an individual 
who had been convicted of submitting 65 false medicare claims (totalling $585.00) could be required to pay the government $130.000.00 in a 
subsequent civil action under the False Claims Act. The Act provides for a civil penalty of $2,000.00 for each false claim. The Court held that the 
civil penalty was so extreme and unrelated to the government’s actual damages that i t  could be a prohibited second punishment within the meaning of 
the double jeopardy clause of the fifth amendment. The Court remanded the case to the trial court, where the government would have the opportunity 
to show the actual costs of Halper‘s fraud. In footnote 10 of the opinion the Court noted that a “legislature may authorize cumulated punishment 
under two statues for a single course of conduct, the multiple-punishment inquiry in the context of a single proceeding focuses on whether the 
legislature actually authorized the cumulative punishment.” Halper, 109 S. Ct. at 1903 n.10 (citation omitted). In Ball the Court held that separate 
convictions for possession of a handgun and receipt of that handgun, under statutes prohibiting such conduct by a convicted felon, could not stand 
because Congress did not intend two convictions in that circumstance. The Court applied the Blockburger kst and reasoned that because one cannot 
possess a handgun without receiving it, the statutes do not require proof of different facts. CJ United States v. Zubko. 18 M.J. 378 (C.M.A. 1984) 
(possession and distribution of drugs are multiplicitous because, given the definitions of these terms, possession is  a lesser included offense of 
distribution). 

mStoltlemire, 28 M.J. at 478. 

=To be sure, the Baker court noted the general rule that an accused may be found guilty of multiple offenses arising from one transaction if the 
legislature so intended. The court stated, however, that this general rule is not “without exceptions and it must be viewed in the context of the 
Constitution and the Uniform Code of Military Justice.” Baker, 14 M.J. at 367. Experience has taught us that the exceptions (notably the “fairly 
embrace” rule) eviscerate the rule. 

26Baker, 14 M.J. at  371,373 (Cook, J.. dissenting) (describing the Blockburger rule as a rule of statutory construction used to discern congressional 
intent); see also Baker, 14 M.J. at 370-71 (Everett, C.J., concurring) (expressing a preference for the “mess” created by the court’s multiplicity 
decisions over the “simplicity of the Blockburger rule”). 

27United States v. Jones, 23 M.J. 301 (C.M.A. 1987). In Jones the court held that the accused waived his multiplicity claim by failing to raise it at 
trial and because the language of the specifications did not indicate that the charges fairly embraced each other. Judge Cox concurred in the result, 
noling simply that “[llarceny is neither the same offense as uttering a forged instrument nor an offense necessarily included in the other.” Id. at 304 
(Cox, J.. concurring in the result). Forsome reason, he did not reiterate his view that Blockburger should be the rule in the military. See United States 
v .  Mullins, 20 M.J. 307,307-308 (Cox, J., concurring in the result) (noting and applying the “time-honored ‘Blockburger’ analysis” and stating that 
failure to follow that analysis “appears to be the law of only this jurisdiction”). 

28Stofrlernire,28 M.J. at 478-79 (citing United States v. Touw, 769 F.2d 57 I (9th Cir. 1985)). In Touw the COWpertinently held that one can be 
convicted of conspiracy to purchase marijuana and attempting lo purchase the same marijuana. 

29Stotrkmire, 28 M.J. at 479. 

3 ~ . 


31Blockbrrger,284 U.S. at 304. The Supreme Court has consistently and repeatedly relied upon the Blockburger rule. See. c.g.,Gore v. United 
States, 357 U.S.386 (1985); Albernaz v. United States, 450 U.S. 333 (1981). Missouri v. Hunler. 459 U.S.359 (1983); Uniled States v. Woodward, 
469 U.S. 105 (1985); Whalen v. United States, 445 U.S. 684 (1980); Ball v. United States, 470 U.S. 856 (1985); Ohio v. Johnson, 467 U.S. 493 
(1984). The Court recently granted the state’s petition for review in a case where the Court of Appeals of New York held that the Blockburger rule 
did not allow separate convictions for traffic offenses and vehicular homicide arising out of one incident. Grady v. Corbin. 1 10 S. Ct. 362 (1989) 
(grant of review). The lower court decision is reported a t  543 N.E.2d 714 (N.Y. 1989). 
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prohibited the sale of the drug without a written order 
from the purchaser-cauld be separately punished. This 
was true even though the violations stemmed from one 
sale of morphine to one customer.32 

Of course, PV2 Stottlemire’s claim was doomed once 
the Court of Military Appeals decided to apply Block­
burger. The court compared the elements of conspiracy 
to commit an offense with the elements of attempt to 
commit an offense and noted that the elements were dif­
ferent in two respects. Conspiracy requires proof of an 
agreement with another to commit an offense and attempt 
does not include this element. Moreover, the overt acts 
required to show attempt must “amount to more than 
mere preparation” and “tend to effect the commission of 
the intended” offense, while the overt acts required to 
prove a conspiracy need only be done with the intent to 
bring about the “object of the conspiracy.”33 Therefore, 
the court concluded that PV2 Stottlemire’s offenses were 
separate. 

Impact 

Stottlemire “seems” to establish a new approach to 
multiplicity. The court recognized that the predicate for 
‘applicationof the Buker test for multiplicity was present 
(i.e., PV2 Stottlemire’s offenses were part of one transac­
tion), yet the court did not apply that test. In particular, 
the court did not hold that PV2 Stottlemire waived the 
issue of multiplicity by failing to raise it at trial-a hold­
ing dictated by established precedent.34 Instead, the court 
,looked to congressional iptent and asked whether PV2 
Stottlemire’s separate convictions violated the intent of 
Congress. Consistent with established Supreme Court 
precedent, the Court of Military Appeals applied the 
Blockburger rule as a guide to determining legislative 
intent. The Stottlernire test for multiplicity can be sum­
marized as follows. First, one examines the language of 
the statutes and their legislative history. If the language 
or history makes it clear that separate convictions under 
the statutes for one course of conduct are not intended, 

32Blockburger,284 U S .  at 301-02. 

33Stoftlemire, 28 M.J. at 479. 

then the offenses are multiplicitous.~~If the language or 
history is ambiguous on that question, the court will 
apply a rule of lenity and hold that the offenses are multi­
plicitous.36 If the language or history indicate that Con­
gress intended separate convictions, the offenses are not 
multiplicitous. If the language and history do not speak to 
the question (as in Stottlernire and most other cases), the 
Blockburger rule is controlling. 

The word “seems” is emphasized in the above para­
graph for two reasons. First, the court did not specifically 
reject the Baker test. Given the confusion in this area of 
the law and the court’s references to Baker in its opinion, 
it is not clear whether Stottlemire is a panacea or an 
aberration. 

Second, the court’s parting dicta seems to undermine 
much of what the court stated in the rest of its opinion. 
The court noted the following in its penultimate 
paragraph: 

Of course, it could be argued that in certain cases 
the overt act pleaded and proven for the attempt 
could also suffice as the overt act required for the 
conspiracy. See United States Y. McQuisten, 795 
F.2d 858, 870 (9th Cir. 1986) (Reinhardt, J., dis­
senting). However, this was not done in the present 
case because the overt acts alleged and proven in 
each charge were clearly different. Accordingly, 
we have no cause to apply the “fairly embraced” 
aspect of the decision of this court in United States 
v. Baker, supra.37 

This dicta makes no sense. Why would a different test for 
multiplicity apply depending upon the language of the 
specifications? The court seems to be telling us that the 
congressional intent test does not replace the Buker test. 
Instead, it is yet another multiplicity test to be applied in 
situations where Buker and its progeny would dictate that 
the accused waived multiplicity.3s One can debate 
whether charges of attempt and conspiracy based on alle­
gations detailing identical overt acts are multi­

34SeeUnited States v. Jones, 23 M.J. 301 (C.M.A. 1987); United Slates v. Holt, 16 M.J. 393, 394 (C.M.A. 1983) (both applying waiver to multi­
plicity claims made for the first time on appeal where the language of the specifications did not fairly embrace each other). 

35See Albernaz v. United States. 450 U.S. 333,337-44 (1981) (noting the primacy of the language of the statute in determining legislative intent and 
noting that Blockburger does not control where the legislature’s intent is clear); see ulso United States v. Turketfe, 452 U.S. 576. 580, 593 (1981) 
(language of the statute is the most reliable evidence of legislative intent). 

36See Cuerrero, 28 M.J. 223 (C.M.A. 1989). The rule of lenity is well-established in federal law. See, e.g., Bell v. United States, 349 U.S. 81, 83 
(1955) (simultaneous transport of two women in violation of Mann Act was punishuble only once as congressional intent was ambiguous, and 
ambiguity “resolved in favor of lenity”); Albernuz, 450 U.S. at 342 (commenting that the rule of lenity only applies where legislative intent is 
ambiguous). 

37Stottlemire. 28 M.J. nt 480 (footnote omitted). 

“See supra note 34. 
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plicitous under the congressional intent test39 and the 
Baker test, but it is difficult to see why the language of 
the specifications controls which test applies. We can 
only hope that the Stortlemire dicta will not be followed.r' 

Conclusion 

Stottlernire may be an important case. The court 
applied the congressional intent test for multiplicity and 
found that two offenses were not multiplicitous for find­
ings. The court did not apply the Baker test even though 

application of that test, as developed in Holt, would have 
led to a similar outcome-defeat of Stottlemire's claim. 
One might conclude, therefore, that at last the court has 
jettisoned the Baker test. The Court of Military Appeals, 
however, makes several unexplained and perhaps unex­
plainable references to Baker. Notwithstanding these ref­
erences, for those of us who wrestle with multiplicity, 
Stottlemire is a welcome addition to the melee. It may not 
end the melee, but the possibility that it is the beginning 
of the end is a glimmer of hope where pessimism has 
ruled. 

39Compare Suvaino, 843 F.2d 1280 (10th Cir. 1988) wifh United Slates v. McQuisten. 795 F.2d 858,870 (9th Cir. 1986) (Reinhardf J., dissenting). 
In Savaino the Tenth Circuit held that attempt and conspiracy involving the same acts may be punished separalely. The court reasoned that -'[o]nce 
Conspiracy and attempt are identified as separate crimes, separate punishment follows,just a s  separate punishments may be imposed for convictions 
on conspiracy and the completed crime." Sovaino, 843 F.2d at 1293 (citation omitted). In McQuisren the Ninth Circuit held that a conspiracy 
followed by a separate attempt "constitute separate punishable offenses." McQuhen,  795 F.2d at 868. The dissenting judge disagreed, finding that 
the legislative history did not support a view that Congress intended separate punishments for attempt and conspiracy and arguing that the court 
should apply the rule of lenity. Id. at 869-70 (Reinhardf J., dissenting). Lnterestingly. Savaino and the dissenting opinion in McQuisleri are cited in 
Stottlcmire. Suvuino is cited in the main part of the opinion, and McQuisfen is cited in the parting dicta. See Stoftkmire, 28 M.J. a1 480. 

Batson: Beginning of the End of the Peremptory Challenge? 

Captain Denise J. A m  
Government Appellate Division 

Rule for Courts-Martial 912(g)(l), Manual for Courts-
Martial, United States, 1984: 

(g) Peremptory challenges. 

(1) Procedure. Each party may challenge the 
member peremptorily. Any member so challenged 
shall be excused. No party may be required to 
exercise a peremptory challenge before the exam­
ination of members and determination of any chal­
lenges for cause has been completed. Ordinarily the 
trial counsel shall enter any peremptory challenge 
before the defense. 

for Courts-Martia1912@(1), for 
Martial, United States, 1994: 

(g) Peremptory challenges. 

Rescinded 

Is this the future of the peremptory challenge? 

Introduction 

Many military trial attorneys will remember a time, not 
too long ago, when they routinely exercised their one 
peremptory challenge at trial in order to alter the make­
up of the panel. Some played the "numbe~~game";' they 
viewed the peremptory challenge as a means of altering 
the number of panel members in order to facilitate either 
conviction or acquittal, depending on whether they repre­
sented the government or the accused. As part of the 
"numbers game," or without any regard for it, the 
defense would typically strike the senior member of the 
panel and the government would exclude the junior one. 
But the level of experience was only one of several fac­
tors in deciding how to excercise the peremptory chal­
lenge. Extra-judicial contact with a prospective panel 
member may have left counsel with the distinct 

'This game is based on the belief that the numerical composition of the court may affect the outcome of a close case. Thus, one side tries to gain a 
tactical advantage over the other by challenging or retaining court members. See United States v. Fetch, 17 C.M.R. 836 (A.F.B.R. 1954). 
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impression that the member could not be fair, reasonable, 
or capable of using common sense to arrive at a verdict. 
Perhaps the voir dire itself revealed reasons to strike a 
member that did not rise to the level of a challenge for 
cause.* 

Many counsel studied questionnaires completed by the 
prospective panel members.3 Counsel may decide to 
strike a member because of that member’s education, 
work experience, family composition, or other similar 
factor. Counsel applied their knowledge of “the ways of 
the world” to determine whether their composite picture 
of the member, as provided by the questionnaires, 
revealed a reason to strike. 

On the other hand, some counsel struck prospective 
members for reasons that defy articulation. They might 
have had a “hunch” about a particular member. It might 
be no more than the “sudden impressions and unaccount­
able prejudices we are apt to conceive upon the bare 
looks and gestures of another.”“ Of course, counsel did 
not have to give a reason for their peremptory challenge. 
This feature made the peremptory challenge a valuable 
commodity when it was used thoughtfully and properly. 

Recently, however, the face of voir dire has changed. 
The peremptory challenge of old is gone. Exercise of the 
peremptory challenge in courts-martial is now subject to 
one significant exception: the government’s peremptory 
challenge of a member of the accused’s race must be 
explained by the trial counsel upon timely objection by 
the accused. 

This rule resulted from the United States Supreme 
Court’s decision in Batson v. Kentucky,s as applied to the 
military by the United States Court of Military Appeals 
in United States v. Santiago-Davila.6 The rule will 
undoubtedly change the way many counsel prepare for 
and conduct voir dire. Maybe it will turn the peremptory 
challenge into a quasi-challenge for cause. After all, if 
trial counsel must explain a peremptory challenge, then it 

ceases to be a true “peremptory challenge.” While the 
rule currently applies only to trial counsel, it is possible 
that it will eventually be expanded to include defense 
counsel as well. 

The new constitutional limitation on the peremptory 
challenge may cause concern for its military proponents. 
Does the Batson-Santiago-Davilo rule mark the begin­
ning of the end of the peremptory challenge? Has this 
constitutional limitation rendered the peremptory chal­
lenge more trouble than it’s worth? In addressing these 
questions, this article will review Batson and its military 
progeny with a view toward providing some practical 
hints for trial counsel who face a Batson issue. It will 
then consider the “reverse-Batson” situation, in which 
Batson is applied to the defense. 

Abuse of the Peremptory Challenge: 
Swain and Batson 

Several years ago, while military judges routinely 
granted peremptory challengcs without question or con­
cern, the civilian courts grappled with an improper use of 
the peremptory challenge. In California7 and Massachu­
setts,8 the high courts held that the use of peremptory 
challenges by the prosecution to remove prospective 
jurors on the basis of group bias violated their state con­
stitutions. Both states guaranteed criminal defendants a 
right to trial by a jury drawn from a representative cross 
section of the community. In both instances, the prosecu­
tion used its peremptory challenges to exclude black 
jurors from the panel charged with hearing the state’s 
case against black defendants. Other state courts made 
similar findings on similar facts.9 

The Supreme Court also addressed the improper use of 
the peremptory challenge in two major cases: Swoin v. 
Alabama1oand Batson v. Kentucky.11 But the focus of the 
Supreme Court’s attention in these cases was not on an 
alleged violation of the defendant’s sixth amendment 
right to an impartial jury and hence, a jury composed of 

*For example, the member has had prior contact of an adverse nature with a witness or the accused that he has all but forgotten. No matter how 
honest, sincere, or reassuring the panel member may be in responding to the questions of counsel and the military judge, the accused i s  unconvinced 
that the member will be impartial and the accused demands that his defense counsel “do something about it.” 

Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 912(b)(1) [hereinafter R.C.M.]. 

44 W. Blackstone, Commentaries 353 (1807). 

’476 U.S.79 (1986). . I 

626 M.J. 380 (C.M.A. 1988). 

’People v. Wheeler, 22 Cal.3d 258, 583 P.2d 748.‘ 148 Cal. Rptr. 890 (1978). 

nCommonwealth v. Soares, 377 Mass. 461, 387 N.E.2d 499, c o t .  denied, 444 US.881 (1979). 

9Stale v. Neil, 457 So.2d 481 (Fla. 1984); Riley v. State, 496 A.2d 997 (Del. 1985), cert. denied, 478 U.S. 1022 (1986); State v. Gilmore, 103 N.J. 
508, 511 A.2d 1150 (1986). 

IO380 US.202 (1965). 

”476 U.S. 79 (1986). 

-


-
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persons representing a fair cross section of the com­
munity.12 Instead, the Court’s concern was whether the 
defendant was denied fourteenth amendment equal pro­
tection of the laws through the state’s use of peremptory 
challenges to exclude members of the defendant’s race 
from the jury.13 

In Swain a black man was convicted of rape and was 
sentenced to death. The record disclosed that the pros­
ecutor used the state’s peremptory challenges to strike all 
six black people who had been selected as potential 
jur0rs.1~The Court noted that although a black defendant 
is not entitled to a jury containing members of his race, 
purposeful exclusion of blacks from jury participation 
because of their race violates the equal protection 
clause.15 Nevertheless, the Court ruled against Swain 
because he failed to show that over a period of time the 
prosecutor “systematically” used his peremptory chal­
lenges to exclude blacks from participation as jurors. 
Swain was not permitted to rely on the unique facts of his 
own case to establish purposeful discrimination by the 
state. 

Essentially, the Court weighed the value of the 
peremptory challenge against the claim that its abuse vio­
lated the Constitution. The Court traced the history and 
purpose of the peremptory challenge. It recognized the 
peremptory challenge as “one of the most important 
rights secured to the accused.”16 

The Court emphasized the prosecutor’s right to use the 
peremptory challenge.” In so doing, it concluded that the 
prosecutor must be presumed to be using the state’s chal­
lenges in order to obtain a fair and impartial jury to try its 
case. The Court refused to inquire into the prosecutor’s 
motives for exercising his peremptory challenges in 
Swain’s case. In the Court’s view, application of equal 
protection standards to the peremptory challenge posed a 
threat to the very nature and existence of peremptory 
challenges.18 

Twenty-one years later, in a very changed society, the 
Supreme Court took a different view. The Court held that 
the state’s privilege to strike individual jurors through 

~~ ~ ~~ ~ 

I2Taylor v. Louisiana, 419 U.S. 522 (1974). 

peremptory challenges is subject to the mandates of the 
equal protection clause. In Batson a black man stood trial 
in Kentucky for second-degree burglary and receipt of 
stolen goods. The prosecutor used his peremptory chal­
lenges to strike all four prospective black jurors. An all­
white jury convicted Batson, and the Supreme Court of 
Kentucky affirmed the conviction. 

At the United States Supreme Court, Batson argued 
that the prosecutor’s conduct violated his rights under the 
sixth and fourteenth amendments to an impartial jury and 
to a jury drawn from a cross section of the community. 
He did not make an equal protection claim. Nevertheless, 
the Court decided his case on equal protection grounds. 

The Court noted that racial discrimination by the state 
in jury selection does more than harm the defendant. It 
harms the excluded juror, who also becomes a victim of 
unconstitutional discrimination. It also harms the com­
munity by undermining public confidence in the fairness 
of our justice system. 

While the Court held that the state’suse of the peremp­
tory challenge must yield to the mandates of the equal 
protection clause, it expressly declined to consider 
whether the Constitution limits the defendant’s exercise 
of the peremptory challenge. Thus, the Court clearly 
intended to benefit the defendant, not the state. 

The aggrieved defendant cannot sit idly by, however, if 
he falls victim to an abuse of the peremptory challenge. 
He must at least make a prima facie showing of purpose­
ful discrimination. Unlike the strict requirement of 
Swain, however, he is entitled to rely solely on the facts 
of his own case; he need not show a pattern of discrimi­
nation by the prosecutor over a period of time. 

In order to establish a prima facie case, the defendant 
must show that he is a member of a “cognizable racial 
group” and that the prosecutor has exercised peremptory 
challenges to remove from the venire members of the 
defendant’s group. The defendant is entitled to rely on 
the fact that peremptory challenges constitute a jury 
selection practice that permits “those to discriminate 

’)The Supreme Court’s decision in Swain predated the two major State court decisions, although the California Supreme Court expressly rejected 
Swain. Wheeler, 583 P.2d at 768. While not expressly rejecting Swuirr. the Massachusetts court chose to go its own way as well. Soures, 387 N.E.2d 
at  514. 

l41naddition, the record disclosed that, although there had been ‘*anaverage of six to seven Negroes on petit jury venires in crimlnil cases, no Negro 
has served on a petit jury since about 1950.” Swain, 380 at 205. 

‘$380 U.S.at 204. See also Strauder v .  West Virginia, 1 0 0  U.S. 303 (1880). 

16380 U.S.at 219 (citing Pointer v. United States, 151 US.396 (1894)). 

17“Althoughhistorically the incidence of the prosecutor’s challenge has differed from that of the accused, the view in this country has been that h e  
system should guarantee ‘not only freedom from any bias against h e  accused, but also from any prejudice against his prosecution. Between him and 
the state the scales are to be evenly held.”’ 380 U.S. at 220 (quoting Hayes v. Missouri, 120 U.S. 68. 70 (1887)). 

“380 U S .  at 222. 
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who are of a mind to discrhinate."~g The defendant 
must show that these facts and any other relevant circum­
stances raise an inference that the prosecutor used the 
practice to exclude the veniremen20 from the petit jury21 
because of their race. 

The trial court must then decide if the defendant has 
made a prima facie case of discrimination. If the defend­
ant makes his showing, "the burden shifts to the State to 
come forward with a neutral explanation for challenging 
black jurors.**2*Although the prosecutor's explanation 
need not rise to the level of a reason justifying a chal­
lenge for cause, the prosecutor cannot rebut the defend­
ant's case by merely explaining that he assumed or 
intuited that the challenged jurors would be partial to the 
defendant because of their shared race. Nor can the pros­
ecutor merely deny that he had a discriminatory motive 
or "affirm [his] good faith in making individual selec­
tions."23 

The Court reversed and remanded Butson to the trial 
court for further proceedings under the newly-established 
rules. The Court's ruling altered the standing of the 
peremptory challenge in traditional legal practice by sub­
jecting it to constitutional limitations. While these results 
were acceptable to many on the Court, they were by no 
means acceptable to all. 

For example, Justice Marshall, in his concurring opin­
ion, advocated the total elimination of peremptory chal­
lenges in criminal cases.% His recommendation stemmed 
from his belief that the potential for racial discrimination 
is inherent in the peremptory challenge, whether it is 
exercised by the state or by the defendant. The peremp­
tory challenge may have "very old credentials" and may 
be considered by many to be a necessary part of trial by 
jury. Nevertheless, Justice Marshall relied on those cases 
in which the Supreme Court stated that the right of 
peremptory challenge is  not of constitutional magnitude 

and may be withheld without impairing the constitutional 
guarantee of an impartial jury and fair trial.25 

Chief Justice Burger dissented. He argued that the 
majority went out of its way to "set aside the peremptory 
challenge, a procedure which has been part of our jury 
system for nearly 200 years."26 He pointed out that in 
spite of the fact that the petitioner did not raise an equal 
protection claim, the Court nevertheless decided the case 
on equal protection grounds. The Court's action repre­
sented a dramatic departure from its normal pr0cedure.2~ 
Addressing the result in the case, Chief Justice Burger 
noted that the majority limited its new rule to allegations 
of improper challenge on the basis of race alone, thus 
ignoring other classifications of individuals who might 
have standing to make equal protection claims. More­
over, the Court never applied conventional equal protec­
tion principles to the case at bar.28 The Chief Justice 
further opined that the Court's ruling will inevitably lead 
to a limitation on the use of peremptory challenges by the 
defense. "Once the Court has held that prosecutors are 
limited in their use of peremptory challenges, could we 
rationally hold that defendants are not? '29 The peremp­
tory challenge would cease to function as a peremptory: 
"Analytically, there is  no middle ground. A challenge 
either has to be explained or it does not. It is readily 
apparent, then, that to permit inquiry into the basis for a 
peremptory challenge would force 'the peremptory chal­
lenge [to] collapse into the challenge for cause.' "30 

Chief Justice Burger foresaw problems in distinguish­
ing explanations for the peremptory challenge from those 
that support a challenge for cause. He foresaw problems 
for the trial courts attempting to implement the Supreme 
Court's new rules. This included an observation that the 
ruling would stretch out criminal trials that are already 
too long, turning "the voir dire into a Title VII proceed­
ing in miniature."31 The Chief Justice also voiced 

19476 U.S.at 96 (citing Avery v. Georgia, 345 US.559, 562 (1953)). "Cognizable racial group" is the Court's language. 

2O"Venire" is the term used in civilian jurisdictions to describe a panel of people from which a jury is drawn. Hence, "veniremen" are members of 
that panel. Ballentine's Law Dictionary 1335 (3d ed. 1969). 

21A"petit jury" is simply a trial jury. Ballentine's Law Dictionary 945 (3d ed. 1969). 

22476 US. at 87. 

23ld. at 97-98. 

241d.at 103. 
1"Id. at 108. 

Z6ld. at 112. 

27JusticeBurger quotes part of a dissenting opinion in New Jersey v. T.L.O.,468 U.S. 12 14. 1215 (1984): "The single question presented to the court 
has now been briefed and argued. Evidently unable or unwilling to decide the question presented by the parties, the court, instead of dismissing the 
writ of certiorari as improvidently grankd. orders reargument directed IO the questions that [petitioner] decided not IO bring here... . Volunteering 
unwanted advice is rarely a wise course of action." 476 U.S. at 115 n.2. 

28476 U.S. at 125. 

29ld. at 127. 

30476 U.S.at 127 (citing United Slates v. Clark, 737 F.2d 679, 682 (7th Cir. 1984)). 

"476 U.S. at 126 n.7. 

b 
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concerns that the Court’s holding would likely interject 
racial matters back into the jury selection process. 

While demonstrating a diversity of views concerning 
the value of the peremptory challenge, Batson became 
the law of the land. Not long afterwards, military practice 
felt its direct effects. 

Application to the Military 

In United States v. Moore32the Army Court of Military 
Review, sitting en bunc, held that the Batson decision 
applied to the military. Applying the principles of Batson 
to courts-martial, the court noted that the elimination of 
racially discriminatory challenges is “consistent with 
and necessary to the proper administration of military 
justice.”33 It pointed out that under article 25 of the Uni­
form Code of Military Justice, the convening authority 
selects panel members on the basis of age, education, 
training, experience, length of service, and judicial tem­
perament. Race is not a criterion for selection, nor is it a 
proper basis for exclusion. “Discrimination on the basis 
of race is abhorrent. It is particularly pernicious in the 
administration of justice. Accordingly, there is no logic 
in permitting the prosecutor, through the use of his 
peremptory challenge, to do what the convening 
authority, in the selection of panel members, may not.’*% 

The court noted some significant diffeiences between 
civilian and military practice. One is the number of 
peremptory challenges allowed each side. In most civil­
ian jurisdictions, both the prosecution and the defense are 
allowed several peremptories, “sufficient that one party 
or the other can pervert constitutional norms by pur­
posefully excluding a segment of society from participa­

3226 M.J. 692 (A.C.M.R. 1988). 

33ld. at 698. 

s41d. 

3sId. a t  699. 

tion in the administration of justice.“35 In a court-mar­
tial, however, each side has only one peremptory chal­
lenge.36 Thus, counsel are likely to use their one 
peremptory challenge to preserve or enforce a challenge 
for cause,37or to remove a member who counsel believes 
may be sympathetic to the other side. Because each side 
has only one peremptory challenge, it would be nearly 
impossible for the accused to make out a prima facie case 
of racial discrimination as required by Bufson. As a 
result, the Army court fashioned its own rule to satisfy 
the mandates of Batson. Under this per se rule, the 
accused need only state an objection to the trial counsel’s 
peremptory challenge. Upon objection, the trial counsel 
must state his reason(s) for the challenge, which must be 
racially neutral. The military judge must then rule on the 
objection and make findings of fact. If the trial counsel 
fails to give a racially-neutral explanation, the peremp­
tory challenge will not be granted, and counsel will be 
permitted to challenge another member. 

The court applied its new procedure to Moore’s case, 
in which the trial counsel peremptorily challenged a 
black panel member in the trial of a black soldier. I t  
ordered the trial counsel to provide an affidavit stating 
his reasons for the challenge. Upon consideration of the 
affidavit, the court held that counsel provided a racially 
neutral explanation for the challenge.38 

The Court of Military Appeals adopted the per se rule 
for all the services when it reviewed the Army court’s 
holding in Moore.39 The court found, however, that the 
affidavit provided by the trial counsel did not sufficiently 
explain the reasons for his challenge. It remanded the 
case for a DuBuy hearing40 to obtain the trial counsel’s 
explanation. 

36There is an exception to this general rule. Occasionally. successful challenges for cause (sometimes coupled with peremptory challenges) will 
reduce the court-martial’s membership below the sliltutory quorum: five members for a general court-martial and three for a special court-martial. 
UCMJ art. 16. The convening authority must then detail additional members to the panel. In United Slates v. Carler, 25 M.J. 471 (C.M.A. 1988), the 
court held that when the convening authority adds new members to the court-martial panel, the military judge has the discretion to grant the accused 
an additional peremptory challenge. Indeed, the judge has a duty to grant additional peremptories if he determines that it is necessary to assure a fair 
trial. 

3726 M.J. at 699 (citing United Slates v. Smart, 21 M.J. 15 (C.M.A. 1985), and R.C.M. 912 (o(4)). 

a*Although the opinion of the court did not provide counsel’s explanation. Senior Judge Adamkewicz revealed the affidavit’s contents in his opinion, 
in which he concurred in part and dissented in part. The trial counsel challenged the member because he had previous dealings with him on military 
justice matters. Counsel stated that the member “responded with quizzical looks to several of the standard questions posed by the military judge 
during voir dire.” Counsel said that he challenged the member “since the case ...involved numerous charges and several complicated issues [and] 
the government desired a panel thatwas least likely to be confused by the complexities of the trial.” 26 M.J. 692,709 (Adarnkewicz, J.,  concurring in 
part, dissenting in part). 

a928 M.J. 366 (C.M.A. 1989). The per se rule is prospective only. 

The military is not alone in dispensing with the Bafsoii requirement that the defendant must first make a prima facie 
showing of race-based prosecutorial peremptories. The Supreme Court of Connecticut recently decided that the defend­
ant need only claim Batson error. The burden to rebut shifls to the prosecutor. 

Id. at 368 n.5 (citations omitted). 

‘OUnited Slates v. DuBay. 37 C.M.R. 411 (C.M.A. 1967). 
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Shortly after the Army court decided Moore, the Court 
of Military Appeals decided United Stutes v. Suntiago-
Davilu.41 It held that Butson applied to the military. In 
that Army case, the government peremptorily challenged 
one of the two Hispanic panel members. The accused was 
Puerto Rican. The defense asked the military judge to 
inquire into the trial counsel’s challenge to determine,for 
the record, if counsel had challenged the member because 
of his race. The defense relied upon People v. Wheeler,42 
which affirmed a defendant’s right under the California 
Constitution to a jury drawn from a representative cross 
section of society. The military judge noted that this right 
does not apply to courts-martial.43He did not have the 
benefit of Butson, however, because at the time of San­
tiago-Davila’s trial, Butson had not yet been decided. The 
judge declined to inquire, relying on the Manual provi­
sion that stated that no reason need be given for the 
exercise of a peremptory challenge.44The trial counsel, 
who had previously offered to provide a reason for his 
challenge if required, then chose not to do so. 

The court noted that Butson was not based on a right to 
be tried by a jury composed of a representative cross sec­
tion of society. Instead, i t  was based on an equal protec­
tion right to be tried by a jury from which no “cognizable 
racial group” has been excluded. This right is part of due 
process under the fifth amendment; thus, “it applies to 
courts-martial,just as it does to civilian jur ie~.”~5More­
over, in the court’s view, Batson’s principles should be 
followed in the administration of military justice. “In our 
American society, the Armed Services have been a leader 
in eradicating racial discrimination. With this history in 
mind, we are sure that Congress never intended to con­
done the use of a government peremptory challenge for 
the purpose of excluding a ‘cognizable racial group.’ *’46 

Thus, application of Eatson to the military was both 
constitutionally required and consistent with legislative 
intent. The court also recognized “Puerto Ricans” and 
Hispanics as “cognizable racial groups” for purposes of 
applying Batson to courts-martial.47The record did not 
clearly indicate that the trial counsel challenged the His­
panic court member for a reason other than his race. 
Accordingly, it ordered a DuBuy48 hearing to determine 
the prosecutor’s reasons for exercising his peremptory 
challenge as he did. 

4126M.J. 380 (C.M.A. 1988). 

4222 Cal. 3d 258,583 P.2d 748, 148 Cal. Rptr. 890 (1978). 

This case raises the question: Why should Batson 
apply when at least one member of the accused’s race 
actually sits on the panel? The answer is that Butson 
affirms the constitutional right not to be the victim of 
purposeful racial discrimination. Even if one member of 
the accused’s race sits, there is no assurance that prior 
challenges were not racially-motivated. Because we have 
only one peremptory challenge per side in our court pro­
ceedings, racial discrimination is both harder to prove 
and harder to detect. The court stated in Santiago-Davila: 

Perhaps the showing of purposeful exclusion would’ 
have been stronger if the Government had been 
entitled to exercise two peremptory challenges and 
had used both to exclude the only two members 
with Hispanic surnames. However, we do not 
believe it decisive that a prosecutor runs out of his 
peremptory challenges before he can exclude all the 
members of a particular group.,.. The fact remains 
that appellant is  a Puerto Rican and that the Gov­
ernment utilized its only peremptory challenge to 
excuse the only court member with an Hispanic sur­
name who “grew up” in Puerto Rico.49 

Remember that the accused is not the only one who 
suffers h a m  if a peremptory challenge is  racially moti­
vated. The excluded panel member does, too. He is  also a 
victim of racial discrimination, for he is denied participa­
tion in jury service on account of his race.50 Trial counsel 
should note Judge Cox’s concurring opinion in Sontiugo-
Duvilu. It advocates that trial counsel limit their use of 
the peremptory challenge to enforcing a challenge for 
cause. Judge Cox interpreted the Army court’s Moore 
opinion as suggesting that trial counsel 

should give the convening authority credit for hav­
ing wisely selected as members those who “are 
best qualified ...by reason of age, education, train­
ing, experience, length of service, and judicial tem­
perament,” Art. 25(d)(2), UCMJ, 10 U.S.C. 
Q 825(d)(2), by not challenging members of the 
accused’s race peremptorily unless there is good 
reason to do 50.51 

Judge Cox suggested that the government use its peremp­
tory challenge sparingly, and even then, only when a 

-


-


4326 M.J. at 385. This observation was confirmed in a separate case decided later. See United States v. Hcdge, 26 M.J. 596 (A.C.M.R. 1988). 

44R.C.M.912(g)(l). 


4526M.J. at  390. 


461d. 


471d.a1 391. 


4837C.M.R. 411 (C.M.A. 1967). 


4926M.J. a t  391. 

sosee Batson, 476 U S .  at 87. 


5126M.J. 380. 393 (Cox, J., concurring). 
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challenge for cause has not been granted. “If the grounds 
for the challenge for cause are on the record, Batson v. 
Kentucky ... will most likely be sati~fied.”~2 

This advice may be fine if counsel has no reason to 
challenge a member peremptorily. But it fails to account 
for the counsel who has a tactical reason to challenge that 
does not rise to the level of a challenge for cause. This 
approach places panel selection solely in the hands of the 
convening authority, without allowing uial counsel to 
“fine tune” the panel on behalf of the government. To 
rely solely on the convening authority to select a panel is 
to deprive the government of the best possible repre­
sentation. 

Although the government actually has an unlimited 
number of peremptory challenges when the convening 
authority selects a panel, the convening authority and the 
trial counsel have different goals and different criteria in 
their selection of members. The convening authority 
selects those who are “best qualified” based upon the 
criteria set forth in article 25, UCMJ. The trial counsel 
exercises peremptory challenges in order to obtain a 
panel most favorable to the government. Given the con­
vening authority’s selection of those who are “best 
qualified,” one might think that there would be no need 
for the government to look further for suitable members, 
absent reasons for cause. However, the convening 
authority has a different view of the members than the 
lawyers do. He sees them in a different environment and 
a different light. In fact, in large general court-martial 
jurisdictions, he may not see them at all. For the most 
part, particularly in large jurisdictions, the convening 
authority selects members on the basis of a cursory 
review of their DA Forms 2A and 2-1. Except for perhaps 
the very senior colonels selected as members, the con­
vening authority has no first-or even second-hand knowl­
edge of the officer and enlisted members nominated and 
selected. Once he selects the members, the convening 
authority does not sit in the courtroom and observe the 
interplay between counsel and the members. He does not 
see the members from a lawyer’s point of view. 

For example, trial counsel may be entirely satisfied 
with Colonel Stone as a member for any case except 
those involving sex offenses. Colonel Stone is known to 
be hesitant to take tough disciplinary action against sex 
offenders in his own command. This fact will not support 
a challenge for cause. But it is also not the type of infor­
mation that would be available to the convening authority 
when he selects Colonel Stone to sit as a court member 

521d. 


5328 M.J. at 368. 

S426 M.J. 764 (A.C.M.R. 1988). 

”Id .  at 765. 

’6ld. EL 766. 

on all cases for a designated period of time. Likewise, the 
convening authority is not likely to know that Sergeant 
First Class Jones’s son has an alcohol problem. As far as 
the trial counsel is concerned, this fact makes Sergeant 
Jones a government “liability” in any case involving 
young soldiers accused of alcohol-related offenses. 

These reasons and dozens more may not support chal­
lenges for cause. Nevertheless, they justify a peremptory 
challenge from the government’s standpoint. Even if 
Colonel Stone i s  a member of the same “cognizable 
racial group” as the accused, this should not deter coun­
sel from making his challenge if it will best meet the gov­
ernment’s needs at trial. 

The Racially Neutral Explanation 

The per se rule predictably resolved the question of 
when a trial counsel would be required to explain his 
peremptory challenge. The next question became: what 
evidence will overcome the per se prima facie case? That 
is, what is a racially neutral explanation? A number of 
cases provide some guidance in this area. 

Moore, following Batson, set the limits and guidelines. 
The reasons need not rise to the level justifying a chal­
lenge for cause. Nevertheless, the trial counsel may not 
“assume or intuit” that the member will be partial to an 
accused of the same race; nor may counsel merely deny 
bad faith or affirm his good faith in using his challenge as 
he did.33 

In United States v. St. Fort54 the trial counsel offered 
several reasons for exercising his peremptory challenge 
against the only black member of the court. They were: 
1) CPT T was the most junior member of the court; 2)  
because CPT T was a female, she might have “undue 
empathy with [appellant’s] wife” in this case involving 
attempted adultery; and 3 )  from trial counsel’s prior 
experience with CPT T, he had found her to be “a little 
too sympathetic” towards those accused of crimes.55 

The Army Court of Military Review focused upon the 
third reason for challenge and held that it was a racially 
neutral explanation. The court did not address the other 
reasons given. Judge Kane, writing for the court, noted: 
“While questions during voir dire may prompt a peremp­
tory challenge, there is no requirement that a prosecutor’s 
reason be supported by the record of voir dire.”56 Thus, 
extra-judicial contact or experience with a prospective 
panel member could provide a legitimate (i.e., neutral) 
basis for challenge. 
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In United States v. Shelby,57 a case involving a black 
accused, the trial counsel challenged the sole remaining 
black member .of the panel because the member “is an 
ensign and Iwant more senior people on the pane1.”5* 
Both the military judge and the Navy-Marine Corps 
Court of Military Review interpreted his comment to 
mean that the prosecutor wanted the members with the 
most experience to sit on the panel. The challenged 
member had the least experience of all the panel mem­
bers, including the enlisted members. 

The Court of Military Review agreed with the military 
judge that the trial counsel had articulated a neutral, non­
discriminatory reason for exercising the challenge.59 
Thus, under Shelby, a member’s comparative lack of 
experience would support a peremptory challenge in the 
Batson context. “Comparative” is the operative word, 
however. Counsel should establish the relative experi­
ence of egch member on the record so that the experience 
of the challenged member can be compared with the 
others in the event that the propriety of the challenge is 
attacked at trial or on appeal. 

Another explanation was tested in United Stares v. 
Co0per.m The trial counsel peremptorily challenged one 
of two black panel members. In what the Army court 
called “no model of clarity,”61 the prosecution stated 
that he challenged the member because of her prior duty 
experience, current duty position, and information from 
her Officer Record Brief and DA Forms 2 and 2-1. The 
trial counsel also mentioned that he wanted to “bring the 
court down to a certain number.”62 While the member’s 
race did not influence his decision, her sex “marginally” 
did. The trial counsel considered how her current duty 
position (company commander), past experience in the 
A m y ,  and her worldly experience would affect her con­
sideration of the evidence in the case. The Army Court of 
Military Review inferred from the prosecutor’s explana­
tion that he was concerned about certain actions taken by 
the member during her tenure as company commander.63 
It found no Batson violation. The court did note that the 

5726 M.J. 921 (N.M.C.M.R. 1988). 

581d.at 923. 

military judge committed a procedural error by failing to 
make formal findings of fact on the record. Nevertheless, 
the error was harmless. 

F 

Cooper suggests that Batson will be satisfied by a 
combination of duty factors no more specific than prior 
duty experience, current duty position, and review of DA 
Forms 2 and 2-1. 

Two other cases address experience as well. In United 
States v. Curtis64 the accused, a black Marine, was 
convicted of murder and sentenced to death. On appeal 
he raised the prosecutor’s peremptory challenge of a 
black panel member. During voir dire, the member indi­
cated that he saw participation as a juror on the case as a 
“learning experience.” Counsel stated that this was not 
the kind of juror the government wanted on the case. The 
military judge sustained the challenge, finding that 
the prosecutor’s explanation satisfied Barson.65 The 
Navy-Marine Corps Court of Military Review agreed, 
noting that counsel’s questioning during voir dire demon­
strated that he wanted panel members who were aware of 
and who could carry out the serious responsibility of 
deciding a capital case. The trial counsel “sensed 
something Iess than these qualities in Staff Sergeant 
Edwards and felt that a case with the serious con­
sequences of this one should not be used as a ‘learning 
experience.’ “66 

The case of United States v. Dawson67 points out the 
Fimportance of using voir dire to develop a predicate for 

making a peremptory challenge. The trial counsel based 
his challenge of a member of the accused’s race upon the 
second lieutenant’s educational background, her junior 
status on the court-martial, and her lack of experience. 
The challenged member had seventeen months in B 

reserve unit. Voir dire revealed that she was the least 
acquainted with the Army drug testing program. One of 
the charges was wrongful use of marijuana. The prosecu­
tor thus satisfied the requirement for a racially neutral 
explanation. 

s9But the court disagreed with the military judge’s finding that the accused had not made a prima facie case of purposeful discrimination. (The Navy 
did not follow a per se rule at  the time.) Nevertheless, the judge did require that the trial counsel state the reasons for his challenge for the record. This 
avoided the extra time and effort which would have otherwise been required to ascertain the prosecutdr’s motlves. 

6028 M.J. 810 (A.C.M.R. 1989). 

611d. at 812. 

621d. 

631d.at 815. 

-28 M.J. 1074 (N.M.C.M.R.1989). 

65TheNavy did not have a per se rule until the Court of Military Appeals applied i t  to all of the services in United States v. Moore. Thus, the Navy 
court applied the Bofson analysis to both Curfis and Shelby. The trial court in both cases had to decide whether the accused made a prima facie 
showing of discrimination. 

=28 M.J. at  1092. 

6729 M.J. 595 (A.C.M.R. 1989). 
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Finally, a case from the civilian world illustrates at 
least one state’s view as to what constitutes a “racially 
neutral” explanation for the prosecution’s use of 
peremptory challenges. In Tompkins v. Starea the 
defendant, a black man, was convicted of capital murder 
and sentenced to death. The defendant claimed at trial 
and on appeal that the state illegally used its peremptory 
challenges to strike five black potential jurors because of 
their race. The Texas Court of Criminal Appeals upheld 
the peremptory challenges as racially neutral. 

The two potential jurors were struck because of their 
general opposition to the death penalty. One of these two 
veniremembers also indicated that she might refuse to 
return a verdict unless the defendant testified at trial. 
Another potential juror indicated serious reservations 
about returning a guilty verdict based solely on circum­
stantial evidence. The fourth venireman was challenged 
because his reading and writing skills were poor and 
because the case was complicated and was expected to 
include detailed written jury instructions. The fifth black 
venireman caused the greatest concern for the court, 
because he was struck solely because he had been an 
employee of the United States Postal Service for thirteen 
years. The prosecutor noted that he had “not had very 
good luck with postal employees.”69 The prosecutor did 
state that the venireman was not challenged “simply 
because he was b l a ~ k ” ~ 0The Court of Criminal Appeals 
deferred to the trial judge’s findings of fact with respect 
to the fifth venireman (and each of the other challenged 
veniremembers) that the reason given for the peremptory 
challenge was racially neutral. 

Except for the challenge to the fifth venireman, the 
reasons given for the peremptory challenges were related 
to some facet of the case, such as expected evidence, tes­
timony, instructions, or possible sentence, although the 
death sentence was imposed by the trial judge. This case 
suggests that, where the explanations of the prosecutor 
tend to demonstrate the relevance of the challenge to the 
facts or some other aspect of the case, they are more 
likely to be deemed racially neutral. 

Practice Pointers 

The foregoing cases are instructive in several ways. 
First, they give counsel an idea as to what constitutes a 
“neutral explanation.” Second, taken as a whole, the 
military cases suggest that a neutral explanation tends to 

68774 S.W.2d 195 (Tex. Crim. App. 1987). 

-Id. at 205. 

701d. 

focus more on a prospective member’s experience or 
“track record” (as commander, for example) rather than 
on other criteria such as the member’s sex or rank Third, 
they provide guidance for the trial counsel as to how to 
prepare for and conduct voir dire where there is any pos­
sibility that a Batson issue might arise. The following 
should be useful for the trial counsel: 

1 .  Don’t be afraid to use the peremptory challenge 
when the circumstances call for it. This includes 
using the peremptory when a challenge for cause 
has not been granted. On the other hand, if there is 
no reason to use the peremptory challenge, don’t. 
Do not create an unnecessary issue. 

2. In most cases, if the trial counsel must challenge, 
he should know who he intends to challenge before 
he gets to court. This means that he must prepare. 
He must know the panel members and their track 
records.71 He must study the questionnaires submit­
ted by the members pursuant to R.C.M.912@)(1). 
He must know why he wants to challenge. He must 
prepare to demonstrate and articulate his reasons. 
His preparation may uncover grounds for a chal­
lenge for cause. 

3. Set up the peremptory challenge in voir dire, as if 
building a challenge for cause. Ask questions that 
will elicit the information upon which the challenge 
will be based. For example, in Dawson, the pros­
ecutor used voir dire to ascertain the members’ 
comparative experience with the A m y  drug testing 
program. If the challenge i s  based upon a com­
parison between members, ask all of the members 
the same question so that a comparison can be 
made. If the challenge is based upon prior contact 
with the challenged member, voir dire the member 
to establish the existence and general nature of that 
contact. 

4. Obviously, counsel must state his reasons 
clearly.72 These reasons must be racially neutral. 
Counsel should be specific enough to allow the mil­
itary judge to make an informed ruling. 

5. Give several reasons for the challenge, as coun­
sel did in St. Fort, Cooper, and Dawson. 

6. If possible, give reasons that demonstrate the rel­
evance of the challenge to the facts of the case or 
the witnesses to be called. 

r” 


”This can be done by talking to trial counsel who have worked with the member, or have tried cases in front of him. 

‘*See Uniled States v. Cooper. 28 M.J. 810 (A.C.M.R. 1989). 
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7. Ensure that the military judge makes specific 
findings of fact on the record. The judge should 
state whether counsel has articulated racially neu­
tral reasons for the challenge. 

8. Finally, as a matter of diplomacy, counsel must 
be mindful of how to explain the challenge. Many 
prosecutors work in small communities where they 
frequently come into contact with the very soldiers 
who end up sitting on their panels. After the trial is 
over, they will continue to work with these same 
soldiers. Counsel cannot expect to explain openly 
today that “Colonel Smith is dumber than a rock” 
(and should not sit) and walk into Colonel Smith’s 
office tomorrow seeking assistance with another 
matter. Counsel should not only choose their words 
with care, they. should, for the sake of all 
concerned, limit their audience to the military 
judge, opposing counsel, the accused, and the court 
reporter. In short, if possible, they should give 
their explanation at side bar, as suggested by the 
Army Court of Military Review in Moore.73 

Bafson and the Defense 

Now h a t  Barson has limited the government’s use of 
the peremptory challenge, can a limitation on defense use 
be far behind? Chief Justice Burger, dissenting in Batson, 
thought not.’4 The movement has already started, but its 
success remains to be seen. In People v. Kern the Appel­
late Division of the New York Supreme Court held that 
the Barson rule also applied to the defense.75 This ruling 
came out of an appeal arising from the “Howard Beach” 
incident, in which a group of white teenagers killed a 
black man and severely injured another. At trial, the 
defense used its peremptory challenges to strike several 
black jurors. The judge held that Barson applied to the 
defense. Accordingly, he required the defense to provide 
racially neutral reasons for the exercise of its remaining 
peremptories against black jurors. The defense failed to 
give an acceptable reason for one black juror, who was 
seated, but later excused due to an illness in the family. 
An all-white jury convicted the defendant. The Appellate 
Court addressed the defendant’s “reverse-Batson” com­

1326 M.J.at 701 n.lO. 
‘ I 

14476 U S .  79, 127. 

7545 Crim. L. Rep. (BNA) 2354 (N.Y. App. Div. 1989) 

76Id. at 2354. 

??Id. 

plaint, even though it was rendered moot by the selection 
of the all-white jury. 

The appellant made essentially two arguments. First, 
he argued that Batson cannot apply to the defense 
because there is no state action when a defendant 
exercises his peremptory challenges to strike a juror. Sec­
ond, he argued that the state has no standing to raise Bat­
son violations, because it is not a member of a 
“cognizable racial group” sought to be excluded from 
the jury by the defense exercise of its peremptory 
challenges. 

The court responded that the state is intimately 
involved in the jury selection process. The court clerk 
summons the jurorsto appear for jury duty, and the judge 
supervises counsel’s questioning of the jurors and dis­
misses those against whom a challenge has been sus­
tained. “The State, by means of the exercise of real and 
apparent judicial authority in excusing the challenged 
juror, directly effects the defendant’s discriminatory act 
...’*‘e Thus, the “private conduct” of the defense is 
attributable to the state. 

Contrary to the second defense argument, the court 
found that the state has standing in Barson-type circum­
stances under the principles of third-party standing. In 
short, the state has a direct interest in protecting its cit­
izens, and it is unlikely that anyone other than the state 
would assert the rights of the excluded jurors and the 
community at large.77 

The New York court i s  not the first to prohibit discrim­
inatory use of the peremptory challenge by the defense. 
Prior to Batson, at least three state supreme courts recog­
nized the prohibition on discriminatory use by either 
side. This prohibition was grounded in their state consti­
t u t i o n ~ . ~ ~It is  not likely that the New York court will be 
the last to take a “reverse-Batson” stand. At  the very 
least, traditional notions of fair play will cause some 
courts to apply “reverse-Batson.” That is, what is fair 
for the defense should be fair for the prosecution. 

Despite some courts’ inclination to apply Barson to the 
defense, the Supreme Court continues to demonstrate its 
reluctance to extend Barson that far. It displayed this 
reluctance fairly recently in Alabama v. Cox.79 

,­

-


-
7aCalifornia(People v. Wheeler, 583 P.2d 748); Massachusetts (Commonwealth v. Soares, 387 N.E.2d 499); and Florida (Stale v. Neil, 457 So. 2d 
48 1) are three jurisdictions that prohibit discriminatory use of the peremptory by the defense. Given this prohibition, it is not surprising that Florida’s 
Third District Court of Appeals recently upheld a trial judge’s application of reverse-lotson in the trial of a Miami policeman who shot and killed a 
black motorcyclist. The story was reported in The Washington Post, Nov. 14, 1989. 

79531 So. 2d 71 (Ala. Crim. App. 1988), cert. denied, 109 S. Ct. R17 (1989). 
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In Cox, two members of the Ku Klux Klan were to be 
tried for the brutal murder of a young black man. Prior to 
trial, the state filed a motion to prohibit the defense from 
exercising its peremptory challenges to remove blacks 
from the jury solely because of their race. A hearing was 
held on the motion, and the trial court deferred its ruling 
until trial. At trial, the defendants combined their 
peremptory challenges to exclude all sixteen black ven­
iremembers from the jury. The state then renewed its 
motion, requesting that the defense be required to make a 
showing as to why i t  removed all of the blacks from the 
jury. The court denied the motion, “based on its ‘under­
standing that Batson does not apply to defense coun­
sel.’”80 The case went to trial before an all-white jury, 
but a mistrial was declared later because one of the 
defendants appeared to become ill. A retrial was sched­
uled. 

Pending retrial, the state again sought application of 
Barson to the defense. The trial court again denied the 
state’s motion, whereupon the state petitioned in turn the 
Alabama Court of Criminal Appeals and the Alabama 
Supreme Court. Both courts denied the state’s petitions. 
The state then petitioned the United States Supreme 
Court for a writ of certiorari, inviting the Court to decide: 
1) whether the equal protection clause prohibits white 
defendants charged with murdering a black person from 
using a state system of peremptory challenges to exclude 
black veniremembers from the jury solely because of 
their race; and 2) whether Barson should be extended to 
the use of peremptory challenges by defense counsel rep­
resenting white defendants charged with crimes against 
black victims.81 

At least three amicus curiae briefs were filed in the 
case. Notably, one of these briefs was filed by the 
Attorney General of the State of Missouri. He was joined 
by the attorneys general of forty-four other states. 

Despite this, the Supreme Court declined to accept the 
invitation to address the questions posed by the State of 
Alabama, leaving Batson’s limited application to the 
prosecution intact. The Court’s decision should offer 
some encouragement to the proponents of the peremptory 
challenge. It would appear that, at least for now, the 
peremptory challenge has been spared further erosion of 
its once-solid foundation. 

Whether “reverse-Batson” will ever be applied to the 
military remains to be seen. It is probably safe to say that 
the military courts will not apply “reverse-Batson” as 
long as the Supreme Court refuses to apply it. In the 
meantime, counsel can view “reverse-Batson” develop­

ments as a matter of academic interest, while they perfect 
their skills in conducting voir dire. 

Conclusion 

Do Barson and its military progeny spell the beginning 
of the end of the peremptory challenge? Is the peremp­
tory challenge now more trouble than it is worth? 

Because of Barson, those who currently try court-mar­
tial cases must keep in mind the one limitation on their 
use of the peremptory challenge. But it is a limitation that 
is triggered only by a very specific set of circumstances. 
Absent those circumstances, there is no Barson issue and 
no restriction on the peremptory’s use. Thus, while Bat­
son has diminished the impact of the peremptory chal­
lenge on courts-martial, it is a long way from having 
struck a fatal blow. Even if a “reverse-Batson” rule is 
eventually applied to the defense, the peremptory chal­
lenge is not likely to crumble. Its complete collapse is 
much more likely to occur if Barson is ever expanded to 
include inquiry into challenges to members on the basis 
of classifications other than race. 

Although there are several,** religion and gender are 
two such classifications. In the court-martial context, 
what if the accused is a member of the Jewish faith and 
the prosecutor peremptorily challenges the one member 
on the panel who is also a member of the Jewish faith? 
What about a female accused who is tried by a panel from 
which a female member is excluded? Going a step fur­
ther, how about the old defense tactic of challenging 
women off the panel in a rape case? Or challenging Bap­
tists off the panel in cases involving alcohol-related 
offenses, such as drunk driving? 

Expanding the Barson rule to any of these scenarios 
would further erode the peremptory challenge, while 
inviting inquiry into challenges based on still other clas­
sifications of individuals. The cumulative effect of these 
erosions would be the eventual collapse of the peremp­
tory challenge. It would cease to be peremptory chal­
lenge and become a challenge for cause. 

In the meantime, however, the peremptory challenge i s  
not in danger; nor is it more trouble than it’s worth. Even 
with the decisions in Earson and Santiago-Davila, it 
remains a very effective, useful tool, if it is used 
thoughtfully and properly. Effective use of the peremp­
tory challenge calls for adequate preparation, as well as a 
thorough knowledge of both the law and the facts of the 
case. 

BQBrieffor Petitioner at 9, Alabama v. Cox, 109 S. Ct. 817 (1989) (No. 88-630). 

B‘Brieffor Petitioner-Issues Presented, Alabama v. Cox, 109 S. Ct. 817 (1989) (No. 88-630). 

821n his dissent in Butson, Chief Justice Burger listed several classifications that are subject to conventional equal protection principles. In addition 
to race, these classifications are sex, age, religious or political affiliation. mental capacity, number of children, living arrangements, and employment 
in a particular industry or profession. The Chief Justice noted that l e  majority in Bufson did not apply the conventional equal protection principles to 
Ihe facts before it. If such principles do apply, then presumably defendants could object to exclusions on the basis of not only race, but also on the 
basis of these other classifications, See Batson 476 U.S. 79, 124 (Burger, C.J.,dissenting). 
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Is R.C.M. 1001(b)(5) Dead? 
An Analysis of Horner/Ohrt 

Captain George R Johnson P 
Government Appellate Division 

Introduction 

A trial counsel is not really victorious at trial until an 
appropriate sentence is adjudged. A conviction is only a 
means to the end. The desired end, in most cases, is a 
sentence to confinement and a punitive discharge. To 
achieve the desired end, trial counsel must marshal all 
available evidence in aggravation to convince the mili­
tary judge or court members that a sentence to confine­
ment and a punitive discharge is deserved by the accused. 
If the crime by itself does not warrant this (and even if it 
does), the trial counsel must convince the sentencing 
authority that the accused possesses no potential for fur­
ther military service. 

To achieve this, the accused’s company commander 
will usually be the best witness for the govenunent.1 In 
most cases, company commanders are willing to state 
that they do not want the convicted soldiers back in their 
units. Indeed, because the company commander was 
probably the first in the chain of command to recommend 
court-martial, the commander will usually be more than 
willing to make this statement, regardless of whether he 
or she believes the accused possesses any rehabilitative 
potential in the short or long run.2 

The Court of Military Appeals has held that in calling 
the company commander to testify in this regard, trial 
counsel may have, unwittingly, invaded the province of 
the court-martial in the performance of its sentencing 
duties. United Stares v. Homer3 and its progeny, United 

States v. O l ~ r t , ~both alert trial counsel to this potential 
appellate issue and guide trial counsel in their introduc­
tion of such important sentencing evidence. 

United States v. Horner may have ended the use of the 
company commander in this manner. As a result, trial 
counsel may have to look for witnesses other than the 
commander to provide this testimony. 

Query: Does Horner and its progeny, United States v. 
Ohrt,s really restrict trial counsel use of certain evidence 
under R.C.M. loOl(b)(5)?6 This article will examine this 
question and provide a roadmap for trial counsel to fol­
low in order to avoid potential problems in the use of 
R.C.M. loOl(b)(5) evidence. Horner, Ohrt, and certain 
decisions of the various courts of military review will be 
examined. The following questions will be addressed 
regarding R.C.M. 1001(b)(5) evidence of rehabilitation 
potential: 1)  Who is an appropriate witness?; 2) Does a 
foundation need to be laid?; 3) How is that foundation 
laid?; 4) Can specific acts of misconduct be presented in 
establishing a foundation?; 5) What is a proper scope of 
the witness’s opinion?; and 6) What question should be 
asked by trial counsel in order to elicit a proper response? 

Who Is an Appropriate Witness? 
Anyone may be a R.C.M. 1001(b)(5) witness, as long 

as he or she has a “rationally based” opinion of the 
accused’s potential for rehabilitation.’ A “rationally 
based” opinion refers to the accused and is based on the 
accused’s character and potential.* 

‘The company commander is a powerful weapon in the trial counsel‘s arsenal. A panel, more so than the military judge, wants to hear the com­
mander’s assessment of the accused’s potential for further productive military service. See United States v. Randolph, 20 M.J. 850, 852 (A.C.M.R. 
1985) (Pauley, I., concurring and dissenting in part) (“[Tlhere is no more persuasive evidence available to a military tribunal than the testimony of 
the accused’s immediate commanding officer”). 

*From the commander’s perspective, rehabilitation is only one of several considerations in punishing offenders. Having the accused back in the unit 
after being convicted of committing a serious crime is not likely to serve any punishment goal. 

322 M.J. 294 (c.M.A. 1986). 
‘28 M.J.301 (C.MA. 1989). In Ohrt the Court of Military Appeals has interpreted statements such as “no potential for continued service” or “he 
should be discharged” as euphemisms designed to direct the court to “give the accused a punitive discharge.” Id. at 304. It is more likely, however, 
that the commander who is providing such testimony is just being sincere - that is, the commander wants the court to adjudge an appropriate 
sentence for the crime committed. If no discharged is adjudged. the commander does not want the accused back in the unit under any circumstances. 

s28 M.J. 301 (C.M.A. 1989). 
6Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1001(b)(5) [hereinafter MCM, 1984, and R.C.M. 1001(b)(5), respec­
tively]. 

’Ohrt, 28 M.J.304 (the witness must possess a rationally based opinion for his conclusions regarding the accused’s character); United States v .  
Gunter. 29 M.J. 140, 141 (C.M.A. 1989) (only a witness who has a rational basis for his conclusion may express an opinion). 

mOhrt,28 M.J. at 304. 

Thus, a foundation must be laid to demonstrate that the witness does possess sufficient information and knowledge about 
the accused-his character, his performance of duty as a servicemember, his moral fiber, and his determinqtion to be 
rehabilitated-to give a “rationally based” opinion. Of course, as in all cases, this requirement can be waived or agreed 
upon by the opposing party. 

Id. See aka United States v. Antonitis, 29 M.J. 217, 220 (C.M.A. 1989). 
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The accused’s company commander may testify as to 
the accused’s potential for rehabilitation. Certain lan­
guage in OhrP has been interpreted by the Coast Guard 
Court of Military Review to prohibit this use of the com­
mander. As a result, that court has adopted a per se rule 
against calling the accused’s commander as an R.C.M. 
1001(b)(5) witness on direct examination.10 In reading 
Ohrr in its entirety” and in view of subsequent decisiop 
handed down by both the Court of Military Appeals and 
the lower courts of review, it is evident that the Coast 
Guard court misinterpreted the intention of the Court of 
Military Appeals.12 The court’s reference to “com­
mander” was an illustration of trial counsel’s improper 
use of this often called witness; it was not intended as a 
universal condemnation of using the commander under 
R.C.M. 1001(b)(5).13 Ohrt stands for the proposition that 
it is improper for the trial counsel to call a witness, 
whether or not the witness is the accused’s company 
commander, solely for the purpose of telling the court to 
punitively discharge the accused. Any witness, even the 
accused’s commander, who gives an opinion based on the 

90hrt, 28 M.J. at 301. 

accused’s true potential for rehabilitation and who pos­
sesses adequate knowledge of the accused is a proper 
witness, whether he or she is called on direct or in 
rebuttal. 

A drug and alcohol counselor may also be called to 
give an opinion. In substance abuse cases, this witness is 
perhaps more valuable to the government than the 
accused’s commander. The Court of Military Appeals, in 
United States v. Gunter,14 sanctioned calling this witness 
as long as it does not violate applicable service regula­
tions.15 Paragraph 5-5d of Air Force Regulation 111-1, 
Military Justice Guide (1984), allows the drug and alco­
hol counselor to testify on rebuttal concerning the 
accused’s lack of rehabilitative potential.16 The Army 
Alcohol and Drug Abuse Prevention and Control Pro­
gram” (ADAPCP) sets forth Army policy on disclosure 
of information developed within this program. AR 
600-85 does not prohibit the government, during sen­
tencing, from calling the accused’s drug and alcohol 
counselor to provide an opinion on the accused’s re­
habilitative potential in its case-in-chief, as long as the 

[IJtis clear that some prosecutors view this rule [R.C.M. 1001(b)(5)] as a license to bring a commanding officer before a 
court-martial preemptively to influence the court members into returning a particular sentence. I t  is most apparent that 
trial counsel are urging adjudication of a punitive discharge. Such witnesses have no place in court-martial proceed­
ings. 

Id. at 303 (emphasis added). 

“JUnitedStates v. Claxton, 29 M.J. 667 (C.G.C.M.R. 1989). reconsidered, 29 M.J. 1032 (C.G.C.M.R. 1990). 

[Nlotwithstanding the apparent authority of R.C.M. lOOl(b)(5), the government may not call an accused’s commanding 
officer at the sentencing stage of trial to testify that an accused lacks rehabilitative potential, unless it is in rebuttal to 
matters presented by the defense....US.v. O h ,  supra. makes it clear that testimony from a commanding officer that an 
accused does not have rehabilitative potential equates to expressing an opinion that the accused should be separaled from 
the service with a punitive discharge, the only kind bf discharge that a court-martial may impose. 

Id, at 668. Note, this dicta is absent from the C.G.C.M.R.’s reconsidered opinion. 

‘IOhrt, 28 M.1. at 301 (the court found error, not because of the witness’s status as the accused’s squadron commander, but because in reading the 
entire testimony of this witness, it could not conclude with certainty that the witness’s opinion was based on more than the offense committed). 

121d. at 304-05. The Court of Military Appeals used this language solely to manifest its disapproval of trial counsel’s infention in calling this witness, 
Le.. solely to tell the court to give the accused a punitive discharge. The court recognized that trial counsel call commanders, not with the intention of 
having them impart to the court-martial the accused’s true character for rehabilitation, but rather to tell the court to discharge the accused. Only the 
court-martial can decide the sentence. To allow the witness to tell the court to “give the accused a punitive discharge” invades this special province 
of the court. 

‘3The company commander may be a valuable source of evidence concerning the accused’s characler for rehabilitation. In many instances, the 
commander is involved in: 1) counselling; 2) attempts at rehabilitation; and 3) rating soldiers within his command. To eliminate such a witness based 
solely on the witness’s status would be legal overkill. See Horner, 22 M.I. at 296 (“Indeed, given the highly structured system of supervision and 
evaluation employed universally in the armed forces, it seems likely that accurate and useful judgments of servicemembers’ rehabilitative potential 
can frequently be formed.”). 

The commanders were called as R.C.M. 10Ol(b)(5) witnesses in many cases. In many of these same cases the sentence was set aside on appeal, but 
for reasons other than the witness’s status. See Ohrt, 28 M.J. 301; United States v .  Antonitis, 29 M.J. 217 (C.M.A. 1989); United States v. Beno, 24 
M.1.771 (A.F.C.M.R.1987),pet. denied, 26 M.J. 57 (C.M.A. 1988) (cited in Ohrt, 28 M.I. 303); United States v. Murphy, 29 M.J. 573 (A.F.C.M.R. 
1989); United States v. Clarke, 29 M.J.582 (A.F.C.M.R.1989); United States v. Haynes, 29 M.J. 610 (A.C.M.R. 1989). Cf.United States v. Gunter, 
29 M.J. 140, 141 (C.M.A. 1989) (citing Judge Sullivan’s dissent inOhrt, 28 M.J. at 307-09. wherein Judge Sullivan found that the commander’s 
review of the accused’s personnel file and his stated assurance that his opinion was based on more than the offense committed by the accused 
established a sufficient foundation). 

‘429 M.J. 140 (C.M.A. 1989). 

‘’Id. at 142. 

(“ ’“Id. 

”Army Reg. 600-85, Personnel-General: Alcohol and Drug Abuse Prevention and Control Program, paras. 6-3 through 6-10 (21 Oct. 1988) [here­
inafter AR 600-851. 
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accused was command-referred to ADAPCP.16 Also, if 
the accused presents any evidence tending to show that 
he has rehabilitative potential, trial counsel ’can call this 
witness on rebuttal.19 Trial counsel should attempt to 
qualify this witness as an expert. In so doing, even if this 
witness has never talked to the accused, the witness can 
base the opinion solely on the accused’s drug rehabilita­
tion files.20 

Does a Foundation Need to Be Laid 
and, If So, What Type of Foundation? 

A foundation must be laid before a witness can give his 
or her opinion, but “this requirement can be waived or 
agreed upon by the opposing party.”21 It is a prudent 
practice for trial counsel to lay an appropriate founda­
tion, because if it is  not established, it leaves the govern­
ment’s case vulnerable to latent objections by trial 
defense counsel and attack on appeal. Also, it may 
become evident after the witness has finished testifying 
that the opinion was not based on the accused’s potential 
for rehabilitation, but was based solely on the witness’s 
view of the offense. In O h r P  trial counsel asked the 
squadron commander to give his opinion of the accused’s 
potential for rehabilitation. The commander stated, “I 
believe he [accused] does not have potential.” On cross­
examination, he was asked whether his opinion was 
based solely on the use of marijuana, the offense of 
which the accused had just been convicted. The 

commander responded, “and previous aIcohol abuse.” 
Dissenting in part from the opinion expressed by his col­
leagues, Judge Sullivan found that a sufficient foundation 
had been laid for this witness’s opinion.23 Judge Cox, 
writing the opinion of the court, found the foundation to 
be inadequate. Who is right? It is apparent that Judge 
Sullivan based his opinion on the fact that the witness 
gave all the right ahswers to the foundational questions. 
Judge Cox, however, writing for the majority, noted that 
when asked a non-foundational question by a panel mem­
ber--“[W]as Sergeant Ohrt offered Article 15 punish­
ment?”-the commander testified that it was his opinion 
that anyone “involved with the use of drugs and found to 
be guilty that I would have no more use for [his] services 
in my command.”24 This response effectively negated 
the commander’s previous statement that his opinion was 
based on more than the accused’s use of marijuana.25 

Where Should the Foundation Be Established? 

In most instances, it is preferable to lay the foundation 
outside the presence of the members26 to avoid running 
afoul of the R.C.M. 1001(b)(5) prohibition against 
inquiry into specific instances of conduct on direct exam­
ination.27 The fwndation can be laid either in an article 
39(a), UCMJ,2* session or by an offer of proof under Mil. 
R. Evid. 103.Z9The benefit of using an article 39(a) ses­
sion to lay a foundation is that technical evidentiary rules 

r“ 
IsSee United States v. Johnson, 25 M.J. 517 (A.C.M.R.1988) (the court found no error where the trial counsel called the accused‘s commander as a 
witness during the government’s case-in-chief on sentencing and the latter testified that the accused had been command-referred to ADAPCP and 
subsequently failed rehabilitation because he did not make the scheduled appointments. The court held that the challenged testimony was neither 
privileged nor within the evidentiary prohibitions of the “Limited Use Policy” of AR 600-85).But see United States v. Howes, 22 M.J. 704 
(A.C.M.R. 1986) (the court found the accused’s defense counsel ineffective because he failed to object when trial counsel introduced evidence on 
rebuttal of the accused’s enrollment in ADAPCP). Howes is of questionable validity. The Johnson court distinguished its holding from Howes by 
stating that Howes was based on an earlier version of AR 600-85that prescribed the Army’s exemption policy. Johnson, 25 M.J. at 519. 

I9AR 600-85,para. 6-4e (1). 

ZOGunter, 29 M.J.at 141. 

~ ~ O h r t .29 M.J. at 304. 

=Id. at  301. 

231d. at 307-09. The commander testified that he had reviewed the accused’s squadron information files prior to coming to court and that his opinion 
was based on the accused’s use of marijuana and his alcohol abuse. From this, Judge Sullivan correctly determined that a sufficient foundation had 
been established. Id. at  303 (citing Beno, 24 M.J. a t  771). In Beno the commander of a large organization testified as to the accused’s potential for 
rehabilitation. It is apparent from the facts that the commander had no personal knowledge of the accused, but had become familiar with him through 
a review of his squadron personnel file and through a conversation with the accused’s first sergeant. Based on the extent of the appellant’s known 
drug use, he testified that the accused was likely to continue this activity in the future and, therefore, he doubted that the appellant had any 
rehabilitative potential *‘ifand when he enters back into civilian society.” Beno, 24 M.J. at 772. The Air Force Court of Military Review found that 
the commander “barely knew the appellant, if he knew him at all” and that the opinion was based on something more, if very little more, than the 
nature of the offenses. The court reluctantly held that it was sufficient foundation under Homer. Beno. 24 M.J. at 772. 

240hrt, 28 M.J. at  307. 
Z’Presurnably, Judge Cox would have found a sufficient basis for this commander’s opinion had this exchange between the court member and the 
commander never occurred. Id. at 303 (citing Beno, 24 M.J. at  771). See olso Cunfer, 29 M.J. at 141 (citing Ohrt, 28 M.J. at 347-09 (Sullivan, J., 
dissenting)). 
260hrf,29 M.J.at 307 n.6. 

27R.C.M. I O 0  I (b)(5) provides: 

Evidence of rehabilitative potential. The trial counsel may present, by testimony or oral deposition in accordance with 

R.C.M.702(g)(l), evidence, in the form of opinions concerning the accused’s previous performance as a servicemember 

and potential for rehabilitation. On cross-examination, inquiry is allowable into relevant and specific instances of F 


conduct. 


2nUniformCode of Military Justice art. 39(a), 10 U.S.C. 6 839 (1982) [hereinafter UCMJ]. 

29MCM, 1984, Mil. R. Evid. 103 [hereinafter Mil. R. Evid. 1031. 
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do not apply to foundational questions,m thereby allow­
ing the trial counsel to introduce, for this limited purpose, 
a vast array of evidence, such as hearsay31 or extrinsic 
evidence.32 Once the foundation is laid, the witness is 
free to give his or her opinion before the members,sub­
ject only to cross-examination by trial defense counsel. 

Trial counsel may lay the foundation before the sen­
tencing authority, although counsel must scrupulously 
avoid inquiry into specific actsof uncharged misconduct 
(except on cross-examination)so as to not violate R.C.M. 
1001(b)(5).33Also, trial counsel cannot introduce extrin­
sic evidence of uncharged misconduct, unless it  is rele­
vant and admissible under another provision of R.C.M. 
1001(b). At times, trial counsel will have sufficient evi­
dence admitted on other grounds to establish a founda­
tion based on the previously admitted evidence. It is per­

3oMil.R. Evid. 104 provides: 

missible for trial counsel to use previously odmitted 
uncharged misconduct to lay the foundation before the 
sentencing authority.34 

What i s  an Appropriate Foundation? 

Trial counsel must establish the following two essen­
tial elements of foundation: 1) that the witness has per­
sonal knowledge of the accused;35 and 2) that the 
witness's opinion has a rational basis.36 

Trial counsel should find witnesses who have had 
close relationships with the accused. At a minimum, trial 
counsel should ensure that the witness has thoroughly 
reviewed the accused's personnel file.37 Personal contact 
is not essential, but without it, trial counsel may not con­
vince the military judge that a sufficient foundation had 

(a) Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness 
...shall be determined by the military judge. In making these determinations the military judge is not bound by the rules 
of evidence except those with respect to privileges. 

3lUnited States v .  Brown, 28 M.J. 470,474 (C.M.A. 1989) ("A proffer of such proof for this limited purpose [laying a foundation] might avoid the 
prohibition against hearsay provided in Mil. R. Evid. 802"). 

32United States v. Wingart, 27 M.J. 128 (C.M.A. 1988) (use of extrinsic evidence is prohibited, on either direct or cross-examination, to prove 
specific acts of uncharged misconduct). 

33United States v. Susee, 25 M.J. 538.540 (A.C.M.R. 1987) ("Afortiori, parties proffering evidence in the nature of an opinion must be afforded a 
full and fair opportunity to lay the requisite foundation as long as  inquiry into specific instances of conduct is not permitted on direct examination"). 

3'1d. at 538. In Susee the trial counsel established before the members a foundation for the accused's first sergeant's opinion. The first sergeant, in 
explaining why he felt the accused did not have rehabilitative potential, referred to an earlier, uncharged absence without leave (AWOL). Trial 
defense counsel objected, stating that trial counsel was prohibited from engaging in an "inquiry into specific acts of conduct" on direct examination. 
The military judge overruled the objection and admitted the testimony. The Army Court of Military Review found that the reference to the earlier 
AWOL was not an "inquiry into specific acts," but was merely a point of reference from which the first sergeant began his testimony. The court also 
found that, even if it was error, i t  was harmless error because evidence of the earlier AWOL had already been admitted into evidence as matters in 
aggravation. But see Clarke, 29 M.J. at 582. In Clarke trial counsel established a foundation before the members for the opinion of the accused's 
squadron commander by asking him whether he had ever initiated administrative discharge proceedings against the accused. The commander said 
that he had. When he was asked by trial counsel or the basis of that action, the commander stated "minor misconduct" Defense counsel objected 
but was overruled by the military judge. The Air m e  Court of Military Review, although noting that certain minor acts of misconduct were already 
properly before the court upon another basis, fo d m o r  in that the members were made aware of specific wrongdoing (Le., "minor misconduct"), 
which the court stated is impermissible under i.C.M. 1001(b)(5), "unless and until the defense opens the door." Clarke, 29 M.J. at 585. There is a 
distinction that can be drawn between Srser and Clarke. In Susre the AWOL referred to by the witness was the same AWOL introduced previously 
by the trial counsel; in Clarke it appears that there was no relationship between the minor misconduct previously admitted into evidence and that 
referred to by the squadron commander. 

3'Sec Mil. R. Evid. 602, 701. See also Beno, 24 M.J. at 771. 

36Horner, 22 M.J. at 296 ("witnesses' function in this area is to impart his/her special insight into the accused's personal circumstances"). See also 
Ohrt, 29 M.J.at 304 (a witness must have a rational basis for his conclusions regarding the accused's character); Gunfer. 29 M.J. at 141 (only a 
witness who has a rational basis for his conclusion may express an opinion). 

37kr~o,24 M.J. at 771. In Beno the appellant's squadron commander testified that his knowledge of the accused's character came from both reading 
the accused's squadron information file and a conversation that he had with the accused's first sergeant. The court stated: 

Rehabilitation potential testimony should consist of something other than a commander's shorthand recommendation 
that a punitive discharge be adjudged. A primary lesson of Judge Cox's opinion is that the most effective rehabilitation 
porential testimony is that which is presented by one who is able "to impart hisher special insight into the accused's 
personal circumstances." In many instances. this will be an individual who has experienced a much closer relationship 
with an accused than a commander. This case is a prime example of the problem presented by the trial counsel's desire to 
use the commander of a large organizalion to provide R.C.M. 1001(b)(5) input. It was quite clear that the witness barely 
knew the appellant, if he knew him at all. 

Id. at 772 (citations omitted). \/ 
\ 
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been established.38 An expert witness (Le., a drug and 
alcohol counselor) may base his or her opinion solely on 
reports or files maintained on the accused.39 It i s  not 
clear, however, whether a commander can give an opin­
ion based solely on a review of the accused’s personnel 
files.40 It appears that although this may be permissible, 
trial counsel should call a witness with more direct con­
tact with the accused.41 

On What Can a Witness Base His or Her Opinion? 

Rehabilitation potential testimony must refer to the 
accused and be based upon an assessment of the 
accused’s character and potential.42 It cannot be based 
upon extraneous matters, such as: 1) administrative con­
sequences of the accused’s conviction;43 2) how others 
will act toward the accused;u and 3) the witness’s opin­
ion of what is best for the service. 

In addition, the opinion cannot be based solely on the 
severity of the offense committed.45 Horner prohibits 
trial counsel from introducing R.C.M. lOOl(b)(5) evi­
dence in cases in which an accused, with an otherwise 
unblemished record, is convicted of one offense. Nev­
ertheless, if the accused has had past problems adapting 
to the rigom of military life (i.e., received article 15’s, 
letters of reprimand, counseling statements, or other 
adverse administrative actions), then trial counsel can 

381d. a t  771. The Air Force Court of Military Review stated: 

call witnesses to testify as to the accused’s rehabilitative 
potential. I 

But what if the witness’s opinion is based in part on 
the severity of the offense committed? This issue was 
addressed in United States v. Stimpson,46wherein the 
court stated: “As we understand Horner and Ohrt, a wit­
ness may weigh the nature, circumstances, and impact of 
the accused’s offenses, together with his knowledge of 
the accused’s character and duty performance, when 
deciding the question of rehabilitative potential.”47 

Recently, the Army court again took the opportunity to 
address this issue in United States v. Hefier.4a In Hefner, 
the accused was convicted of absence without leave, dis­
obedience of a superior commissioned officer, attempt­
ing to resist apprehension,driving while intoxicated, and 
wrongful use of marijuana. Trial counsel called two wit­
nesses to testify as to the accused’s rehabilitative poten­
tial. One of the witnesses, Sergeant First Class (SFC) 
Williams, testified that, in his opinion, the accused 
lacked rehabilitative potential. When asked on cross­
examination whether his opinion was based solely on the 
offenses for which the appellant was being sentenced, 
SFC Williams replied, “Not just with those, sir. No, sir. 
Not only withithose,but with his past record as well. Like 
I say, up to this point, the man has got four DWIs.”49 The 
court found that SFC Williams had a rational basis for his 

The military judge would not have been remiss if he had totally disregardedthe commander’s testimony or, as we suspect 
happened, accorded it very little weight. Militaryjudges should insist that one who takes the stand to offer an opinion as 
to an accused’s rehabilitation potential is qualified lo do so by virtue of his knowledge of the accused. 

Id. at 772. The court reluctantly held that trial counsel had established a sufficient foundation to meet the minimum foundational requirement of 
Horrrer. 

39Gvrrfer. 29 M.J. at 141. In Gurrter a sufficient foundation was established for the opinion testimony of the head of the base drug and alcohol abuse 
program. Judge Cox, writing for the court, noted with approval the military judge’s finding that this witness qualified as an expert. Judge Cox found 
that the witness’s review of the accused’s drug rehabilitation files provided the witness with a sufficient foundation for his opinion. The files 
contained “informalion regarding appellant’s progress in the rehabilitation program, including notes about his character, his efforts at rehabilitation, 
his determination to be rehabilitated, and other information relevant to his becoming drug-free.” Id. 

4oTheCourt of Military Appeals has not directly approved of a commander, whose knowledge of the accused was gleaned from reading the accused’s 
personnel file, giving an opinion of the accused‘s potential for rehabilitation. But see Gurrfer, 29 M.J. at 14 1 (citing Ohrt, 28 M.1. at 307 (Sullivan, J., 
dissenting)); Ohrf,29 M.J. at  304 (citing Berro, 24 M.J. at  771). 

4lSee Beno, 24 M.J. 771. 
I 

420hrt, 29 M.J. at 304 (citing Horner. 22 M.J. at 296). 

43Thefact “[tlhat some administrative rule or security officer might deny appellant authorization to work with classified materials is not relevant to 
whether she possessed the requisite character and will to [sic] become a responsible member of the military community.” Anrorrifis, 29 M.J.at 220. 

44E.g.,id. (rehabilitative evidence has to refer to the accused and be based upon an assessment of the accused’s character and potential). Bur see 
Murphy, 29 M.J. 573 (the accused’s commander testified that he did not want her [accused] back in his unit because of the “animosity” the unit felt 
toward her. The court found that this was a permissible comment and did not violate Horrrer). It must be noted that Murphy was decided one day prior 
to Arrforritis. 

Horrrer, 22 M.J. at 294. 

4629M.J. 768 (A.C.M.R. 1989). 

471d. at 769. 

4BA.C.M.R.8901337 (A.C.M.R.26 Jan. 1990). 

49He~rer,A.C.M.R. 8901337. slip op. at 3 (A.C.M.R.26 Jan. 1990). 
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opinion, even though it was based in part on the offenses 
committed by the accused.sO 

A derivative issue is whether a witness’s opinion is 
automatically disqualified when the witness possesses 
both a sufficient foundation for his conclusion that the 
accused lacks rehabilitative potential and an inelastic, 
negative attitude toward the offenses for which the 
accused has been convicted. The Air Force Court of Mili­
tary Review, in United States v. Vega,Sl held that such a 
witness’s opinion is per se inadmissible because invaria­
bly that opinion will be premised upon his personal view 
of the offense and not upon a true assessment of the 
accused’s character and potential. The Army Court of 
Military Review’s holding in Hefner,s* however, directly 
conflicts with Vega. In Hefner the court held that the 
admissibility of such a witness’s opinion is a matter 
within the discretion of the military judge. The court for­
mulated the following test: 

If the military judge finds that the witness’ preju­
dice towards the offenses charged is the motivating 
factor underlying the opinion, it is inadmissible. If 
the military judge finds that the witness’ prejudice 
is only a motivating factor and that the witness’ 
opinion otherwise constitutes a personalized 
assessment of the accused character, it is 
admissible.53 

Hefner is the more prudent rule, at least in light of foot­
note 6 in 0hH.S The witness in Ohrt certainly exhibited 

an inelastic, negative attitude towards the offense of 
which the accused was convicted. But the Ohrt court 
said, “In fairness to the witness, he was not allowed to 
lay a foundation upon which to base his opinion.”55 This 
appears to indicate that, despite the commander’s inflex­
ibility in regard to the accused’s crime, his opinion may 
have been of value if he had only been allowed to demon­
strate that it was based on more than the seventy of the 
offense. 

As a general rule, as long as the witness’s opinion was 
based on the accused’s true potential for rehabilitation, 
how the witness came by the facts that formed the basis 
of the opinion i s  irrelevant to determining the 
admissibility of the opinion. A witness’s opinion can be 
based on statements of the accused56 or upon inadmiss­
ible hearsay.57 However, it cannot be based on informa­
tion obtained in violation of the accused’s constitutional 
rights.58 

What Are Appropriate Questions 
to Ask Your Witness? 

Any question that refers “to discharge, separation 
from service, or lack of potential for continued service, 
should be scrupulously avoided.”59 Some trial counsel, 
without establishing an adequate foundation, use nega­
tive rehabilitation evidence to convince the court-martial 
that the accused’s sentence should include a punitive dis­
chargeern Actually, there is Some logical appeal to the 
idea that because the accused cannot be rehabilitated, he 

SOIn an earlier case, United States v. Johnson, 26 M.J. 509 (A.C.M.R. 1988),pef. denied, 27 M.J. 286 (C.M.A. 1988). the court went even further by 
holding that testimony of witnesses regarding their opinions of the accused’s rehabilitative potential based on observations of the accused and the 
accused’s conviction were admissible, even though the opinions were based solely on the seventy of the charged offenses, where the offenses were 
serious, several in number, and committed over an extended period of time. 

The rationale given by the court has logical appeal. The witnesses, having taken into account that the accused had committed seven offenses over a 
period of several months, logically concluded that the accused cannot be rehabilitated and will continue to engsge in future criminal conduct. 
However, lrial counsel should not depend on this Esse. The same facts upon which the witnesses formed their opinions were before the court. The 
determination of whether the accused had rehabilitative potential could have just as easily been made by i t  Allowing the witnesses to comment upon 
this same evidence effectively invaded the role of the court-martial to determine facts snd sentence. 

”29 M.J. 892 (A.F.C.M.R. 1989). 

5229 M.J.1022 (A.C.M.R. 1990). 

53Id. 

s40hrt, 29 M.J. at 307 n.6. 

55Id Much of the case law in this area involves illegsl drug offenses. Obviously, with even more serious offenses, such as murder, rape, or armed 
robbery, most commanders and other witnesses might be expected to have a greater prejudice toward the offenses charged. The admissibility of 
testimony regarding the accused’s character and potential should not be dependent on the seriousness of the crime committed. 

%usee, 25 M.J. at 538. 

S’United States v. Brown, 28 M.J. 470.475 (C.M.A. 1989) (Cox, J., dissenting) (“whether the witness’ opinion was based on hearsay is irrelevant”). 

SEIn United Stntes v. Nixon, 29 M.J.505 (A.C.M.R. 1989). the witness’s testimony was based on the results of an illegally obtained urinalysis result. 
The defense counsel objected to the witness’s testimony, but was overruled by the military judge. The Army Court of Military Review found error 
and held that if a witness bases his or her opinion on information obtained in violation of the accused’s constitutional rights, that opinion is 
inadmissible. See also Riley, Rehabifitotive Potential Eviderice: Cracks in the Foundation, The Army Lawyer, Dec. 1989, at 21. If there is another 
basis for the opinion other than the crime charged, there is no reason why such opinion testimony should be excluded. 

s9Stimpson, 29 M.J. at 770 n.2. 

-See supra note 9. 
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or she should be discharged.61 The Court of Military 
Appeals has held, however, that such evidence is irrele­
vant to the issue of whether or not a punitive discharge i s  
warranted.= Further, such evidence does not really 
address rehabilitation, at least not in the broad sense of 
the term-that is, whether the accused has potential to 
reenter civilian society (not just the service) and become 
productive. It is this broad interpretation that presently is 
employed by the appellate courts when determining 
whether the response was proper.63 Therefore, trial coun­
sel may not ask questions such as: 1) What is your opin­
ion as to his rehabilitative potential in the United States 
Air Force?;a 2)  Do you have an opinion as to [accused’s] 
potential for continued service?;65 or 3) Whether 
[accused] has potential for further productive service in 
the military?;& 

A proper question to ask is: “In your opinion, does the 
accused have rehabilitative potential?” Trial counsel 
should not attempt to add the words “in the Army,” “in 
the service,” or similar words or phrases.67 This does not 
mean that trial counsel must limit the questions solely to 
irehabilitation potential. Trial counsel can also ask the 
witness about any sub-opinions that the witness 
developed I in formulating an opinion of the accused’s 
potential for rehabilitation. Questions that elicit the wit­
ness’s opinion of the accused’s duty performance68 and 
attitude69have been found acceptable. Trial counsel can 
also ask the witness’s opinion of the accused’s moral 
fiber,! the accused’s determination to be rehabilitated, 

motivations, etc.70 These sub-opinions are clearly foun­
dational and general enough to be elicited before fhe sen­
tencing authority. Trial counsel should avoid asking 
questions such as “Do you want the accused back in your 
unit?”71 or “Have you ever attempted to rehabilitate the 
accused prior to this court-martial?”’2 These questions 
are presently being litigated in the appellate courts. 

Except in an article 39(a) session, trial counsel must be 
careful not to allow the witness to mention the specific 
facts underlying these sub-opinions. It is incumbent upon 
trial counsel to interview the witnesses and rehearse their 
testimonies with them. If at trial the witness mentions 
specific acts of conduct, trial counsel should request that 
the military judge strike such comments as being 
nonresponsive. 

What Is an Appropriate Response? 

Once the foundation has been established and the ques­
tion regarding rehabilitation potential has been formu­
lated, the witness is now ready to give his or her opinion 
to the court-martial. The manner in which the witness 
phrases the opinion is just as critical as the foundation. 

As with the trial counsel’s question, any opinion refer­
ring to discharge, separation from service, or lack of 
potential for continued service should be scrupulously 
avoided.” The following are examples of improper opin­
ions: “I don’t think he should be allowed to stay in the 
Amy,”74 “J don’t think she should be in the [serv­

610hrt,28 M.J. at 304 (citing Uni tates v. Ohrl, 26 M.J. 578, 582 (A.F.C.M.R. 1988) (Murdock, I.). 

621d. at 306 (“[wle conclude that RCM 1001(b)(5) was not designed to give the prosecutor an opportunity to influence court members to punish the 
accused by imposing a punitive discharge”). I 

63Horrrer,25 M.J. at 296 (“Our view of ‘polential for rehabilitation’ isconsistent with Webster’s more expansive definition, because the sentencing 
function encompasks more than the question of whether an accused should be restored to duty.”). 

64Clarke. 29 M.J. at 584. 

WOhrt, 28 M.J. at 307. 

=Hefrier, A.C.M.R. 8901337, slip op. at 2 (A.C.M.R. 26 Jan. 1990). 

67Stimpsori, 29 M.J. at 770 n.2. 

680hr t ,  28 M.J. at 304; Horrier, 22 M.J. at 294; Sitsee. 25 M.J. at 538. 
I 

69S~isee,25 M.J. a t  538, 

700Rrc, 28 M.J. at 304. 

’]Oral argument before the Court of Military Appeals was held on 14 February 1990 in the cases of United States v. Aurich, A.C.M.R. 8802273 
(A.C.M.R.30 June 1989), and United Stales v. Cherry, A.C.M.R. 8800944 (A.C.M.R.7 June 1989). The granted issue in each case was whether the 
commander could tell the sentencing authority that he did not want the accused back in his unit. Trial counsel should wait until these cases are 
decided before asking witnesses this question. I 

I , ­
72Clarke, 29 M.J. 582. In Clarke this question was held lo be improper. The Air Force Court of Military Review found that the commander’s 
response to this question labeled the accused a “two-time loser.” Id. at  585. 

730hrt.28 M.J. at  305 (“use of euphemisms, such as ”No potential for continued service“; ”He should be separated”; or the like are just other ways 
of saying, ”Give the accused a punitive discharge”). 

74Hor~rer,22 M.J. at 294. 
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ice].”75 “I don’t think not as far as the Amy goes.”76 “I 
don’t think that the [military] should spend any more 
time trying to rehabilitate him.’*n 

What would be a proper opinion? The Army Court of 
Military Review in Srimpson interpreted Ohrr as limiting 
all R.C.M. lWl(b)(5) opinions to either “yes” or 
“n0.”78 In the author’s opinion, this is too re~trictive.7~ 
Any response that addresses the accused’s ability to be 
melded back into society as an active, productive mem­
ber should be proper.80 The witness can also give his or 
her opinion of the accused’s duty performances1and atti­
tude.82 Trial counsel should avoid eliciting the com­
mander’s opinion as to whether he or she wants the 
accused back in the unit.83 

Conclusion 

Rehabilitation potential evidence is a new, developing 
area of the law. More guidance is needed from the appel­
late courts, especially from the Court of Military 
Appeals. Until then, the guidelines established in this 
article should provide some assistance in this area. 

As set out above, trial counsel can put anyone on the 
stand to testify as to the accused’s character for 
rehabilitation, as long as the trial counsel can establish a 
proper foundation for the witness’s opinion. The 
accused’s commander is only one of several witnesses 
who may be called to render such an opinion. 

In illegal drug cases, which are the most problematic 
cases in this area, trial counsel should call the accused’s 
drug and alcohol counselor, where appropriate, to give 
his or her opinion on the accused’s potential for 
rehabilitation. 

7SAntonitis, 29 M.J.at 217. 

76United States v. Savusa, 28 M.J.1043 (A.C.M.R. 1989). 

77Suse.e. 25 M.J. at 538. 

7829 M.J.at 770 n.2. 

Trial counsel should always lay a foundation for the 
witnesses’ opinions, but should do so outside the pres­
ence of the court members. When laying the foundation 
in this manner, trial counsel can present uncharged mis­
conduct and inadmissible evidence, as long as counsel is 
careful not to violate the law of privileges. It is not neces­
sary to lay the foundation outside of the presence of the 
court members if it consists only of evidence previously 
admitted under another provision of R.C.M. 1001(b). 

Trial counsel must also establish that the witness’s 
opinion is rational and personalized as to the accused’s 
rehabilitative potential and is not based solely on the 
crime charged. Once the foundation is established, trial 
counsel can then elicit the witness’s opinion of the 
accused’s duty performance, motivation, moral fiber, 
determination to be rehabilitated, and finally, rehabilita­
tive potential. Trial counsel should avoid any question 
that contains the words “discharge,” “service,” “sepa­
rated,” or the like. The proper question to ask is “Does 
the accused have rehabilitative potential?” 

At all times, trial counsel should listen to the witness’s 
answers, both on direct and cross-examination. If a wit­
ness makes a statement that specifically addresses the 
military (Le., “no potential for further service,’’ “he 
should be discharged”), trial counsel should seek to have 
the answer struck as nonresponsive. If trial counsel estab­
lishes a foundation only to have the witness give a 
response on cross-examination that indicates an inflex­
ible, negative opinion as to the crime committed, trial 
counsel should attempt to rehabilitate the witness. 

If trial counsel follow these simple rules, they will be 
able to avoid the many pitfalls in this developing area of 
the law. 

79See Susec. 25 M.J. at 538. Note, however, that Susee was decided prior to Ohrr and Stimpson. In Susee trial counsel called the first sergeant to 
testify as to the accused’s potential for rehabilitation. Trial counsel questioned him about the accused’s attitude. The first sergeant replied that the 
accused had told him over and over again that he [accused] did not want to be in the Army. The witness also testified: 

it .., it’s clear lo me h a t  he’s .., he’s made it in his mind that he doesn’t want lo be here, he wants no part of United 
States Army and I don’t think that the United States Army should spend any more lime trying to rehabilitate him. 

Id. at 540. The Army Court of Milikry Review found the fmt sergeant’s statements were authorized pursuant to R.C.M. 1001(b)(5) by reference to 
Mil. R. Evid. 701, because they were both helpful to a clear understanding of his testimony and relevant to a determination of a fact in issue. The 
court found that that portion of the f i a t  sergeant’s testimony referring to statements made by the accused indicating that he did not want to be in the 
service was not overbroad. 

aoBerio, 24 M.J. at 771. In Beno the accused’s commander expressed his doubt that the appellant had rehabilitative potential, “if and when he enters 
back into civilian society.“ The court found the commander’s opinion was proper under R.C.M. 1001(b)(5). See also Horner, 22 M.J. at 296. I t  is 
important to note. however, that Beno wag decided prior to Ohrt and Stimpson. As a result, there is some danger that the courts could interpret such a 
response (about the accused’s ability to be melded back into society) to be nothing more than a euphemism for urging a discharge. See Ohrt, 28 M.J. 
at  305. 

8’Ohrt. 28 M.J. at 304; Horner, 22 M.J. at  294; Suser. 25 M.J. at 538. 

82Swsec. 25 M.1. at 538. 

#’See supra note 7 I .  
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Trial Judiciary Note 

Enhancing Ethical Awareness 
P 

Lieutenant Colonel Michael Denny 
Trial Judge, HQ Circuit 

The Army Rules of Professional Conduct (Army 
Rules) reinforce the responsibility of supervisors to 
ensure that subordinates are sensitive to the ethical 
requirements of their profession. In an active trial prac­
tice, ethical concerns can arise in many ways. The first 
concern of the supervisor is to ensure that the new at­
torney can recognize when an ethical concern is ap­
proaching (or already has arrived). Remedial measures, 
however appropriately crafted, are never as desirable as 
prevention. 

To emphasize ethical awareness, I have found that a 
quiz can be very helpful. The following was developed as 
one of the first steps in my discussions with new counsel. 
Its purpose is very limited, it merely tests what the rules 
state. While application of these rules can be very chal­
lenging, before application must come the knowledge of 
what the rules cover. 

In addition, the quiz shows the scope of the rules by 
identifying each section of the rules with a question on 
each. As with all tests, the “right” answer is not as  im­
portant as understanding the principles involved. The 
most beneficial part of the quiz is the discussion after-
Wards. 

Quiz-The Army Rules of Professional Conduct 

Section 1-Client-Lawyer Relationship 

Rule 1.1 Competence 

True False 1 .  	Supervisory judge advocates make the 
initial determination as to competence
of judge advocates in the assignment 
of legal duties. 

True False 2. 	A judge advocate may properly be­
come involved in representing a client 
whose needs exceed the judge advo­
cate’s competence. 

Rule 1.2 Scope of Representarion 

3. 	A lawyer shall abide by the client’s 
wishes in five specific decisions in 
criminal cases. 
A. 
B. 
C. 
D. 
E. 

True False 4. The lawyer should assume respon­
sibility in all technical and legal tacti­
cal issues. 

5. If a client expects assistance from an c 
attorney that is not permitted by the 
Army Rules, the attorney has what 
obligation? 

True False 6. The scope of services provided by a 
judge advocate may be limited by 
Army regulations. 

Rule 1.3 Diligence 

True False 7. A lawyer is not bound to press for 
every possible advantage that might 
be realized for a client. 

Tme False 8. The responsibility for procrastination 
and its adverse impact rests with the 
lawyer. 

1 

Rule 1.4 Communication 

True False 9. A lawyer has the obligation to com­
municate with the client and promptly 
comply with reasonable requests for 
information. 

file 1.5 F~~~ 

True False 10. Attorney fees shall be communicated 
to the client, preferably in writing, 
within a reasonable tim6 after com­
mencing representation. 

True False 1 1 .  	Rules 1.5 (a)-(e), concerning what 
determines a reasonable fee, are the 
same as the ABA Model Rules of Pro­
fessional Conduct. 

Rule 1.6 Confidentiality of Information 

True False 12. The Army Rules differ from the ABA 
Model Rules pertaining to disclosure 
of future criminal acts contemplated 
by a client. 
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13. An attorney shall reveal confidential 
information necessary to prevent a 
client from committing a criminal act 
in two circumstances. 
A. 
E. 

True False 14. Lawyers normally may disclose a cli­
ent confidence within the office to 
paralegals and supervisory lawyers. 

True False 15. Information relating to the representa­
tion of a client that comes to a law­
yer's attention from sources other 
than the client is not protected by the 
ethical rule of confidentiality in the 
Army Rules. 

Rule 1.7 Conflict of Interest: General Rule 

True False 16. After being fully informed of a con­
flict of interest, a client may insist and 
receive representation by the attorney 
with the conflict. 

True False 17. 	Questions concerning conflicts of 
interest are to be resolved only by the 
military judge and the attorney in­
volved. 

Rule 1.8 Conflict of Interest: Prohibited Transactions 

True False 18. Judge advocates may not provide to a 
client even de minimus financial as­
sistance, such as the purchase of an 
authorized ribbon for wear at trial. 

Rule 1.9 Conflict of Interest: Former Client 

True False 19. An attorney may not use generally 
known information about a former 
client in representing subsequent cli­
ents if the information was revealed 
by the former client in confidence. 

Rule 1.10 Imputed Disqualification: General Rule 

True False 20. The knowledge, actions, and conflicts 
of interest of one lawyer are imputed 
to another attorney in the same office 
or firm. 

Rule 1.11 Successive Government and Private 
Employment 

True False 21. A firm hires a former judge advocate 
who had acquired confidential infor­
mation in the representation of pre­
vious clients. That firm may not rep­
resent future clients whose interests 
are directly adverse to the former 
judge advocate's clients. 

Rule 1.12 Former Judge or Arbitrator 

True False 22. 	A lawyer shall not negotiate for em­
ployment with any party or attorney 
for a party in a matter where the law­
yer is acting as judge or arbitrator. 

Rule 1.13 Army as  Client 

True False 23. The judge advocate represents the 
Army as represented by the head of 
the particular military organization. 

True False 24. The head of the organization may, for 
his or her own benefit, invoke the 
lawyer-client privilege personally as 
to matters communicated during the 
representation. 

True False 25. When the head of an agency desires to 
act in a manner that would be in viola­
tion of a legal obligation of the Army, 
the judge advocate has an affirmative 
duty to act in the Army's best interest. 

Rule 1.14 Client Under a Disability 

True False 26. 	If a client's ability to make considered 
decisions is impaired through some 
degree of mental disability, the at­
torney should try to maintain normal 
client relations. 

True False 27. 	A lawyer is not normally bound by the 
determination of a guardian or repre­
sentative properly appointed for a cli­
ent. The lawyer must make a personal 
judgment as to the best interests of the 
client. 

Rule 1.15 Safekeeping Property 

True False 28. 	Judge advocates normally should not 
hold property of clients or third 
persons. 

Rule 1.1 6 Declining or Terminating Representation 

True False 29. 	After it has been properly determined 
by a defense counsel that good cause 
exists for terminating representation, 
a court may nevertheless properly 
order the judge advocate's continued 
participation. 

True False 30. Withdrawal is mandatory when a cli­
ent suggests the lawyer commit a 
criminal act or violate the Army 
Rules. 
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Section 2-Counselor 

Rule 2.1 Advisor 

True False 31. 	When asked for purely technical 
advice, the lawyer, in the exercise of 
independent judgment, may go be­
yond the requested advice to indicate 
that more may be involved than just 
legal considerations. 

Rule 2.2 Mediation 

True False 32. 	When a lawyer is acting as a mediator 
and this fact is understood by all par­
ties, neither a lawyer-client privilege 
nor a lawyer-client confidentiality 
exists. 

Rule 2.3 Evaluation for Use by Third Person 

True False 33. 	A judge advocate may properly be 
called upon by the Army to prepare 
opinions that benefit others. 

Section 3- Advocate 

Rule 3.1 Meritorious Claims and Contentions 

True False 34. It is a violation of the ethical rules for 
the lawyer to make a claim that he or 
she should know is frivolous. 

True False 35. 	A lawyer does not violate the A m y  
Rules by raising issues in good faith 
reliance upon court precedent. 

True False 36. In raising issues of law that appear to 
have been resolved, it is proper for the 
lawyer to consider the law’s potential 
for change. 

Rule 3.2 Expediting Litigation 

True False 37. 	Lawyers are required to make reason­
able efforts to expedite litigation. 

True False 38. 	Delays should not be indulged in to 
frustrate an opposing party’s attempts 
to obtain rightful redress. 

Rule 3.3 Candor Toward the Tribunal 
t 

True False 39. A lawyer who is instructed to offer 
evidence by his client must refuse to 
offer the evidence if the lawyer knows 
the evidence to be false. 

True False 40. 	If false evidence has been offered by 
the client the usual first step by coun­
sel is to consult with the supervising 
counsel. 

True False 4 . After a lawyer has introduced evi­
dence, the lawyer discovers it is false. 
No remedial measures are necessary ­because the lawyer believed the evi­
dence to be true at the time it was 
offered. 

True False 42. If no other remedies are available, the 
lawyer must disclose to the court that 
false evidence has been presented to 
the court if the lawyer discovers the 
falsity prior to the conclusion of the 
proceeding. 

43. 	A lawyer who knows that his client 
intends to testify falsely is given the 
following guidance by the commen­
tary to the Army Rules as examples of 
remedial measures: 
A. 
B. 

C. 

True False 44. 	It may be fairly said that the Army 
Rules place the lawyer’s duty of can­
dor to the tribunal (Rule 3.3) above 
the duty to maintain client confi­
dentiality (Rule 1.6). 

True False 45. Legal argument by counsel is  a dis- F 

cussion seeking to determine the legal 
premises properly applicable to the 
case. 

True False 46. 	In an ex parte proceeding, a lawyer 
shall inform the tribunal of all mate­
rial facts known to the lawyer that are 
necessary to enable the tribunal to 
make an informed decision, whether 
or not the facts are adverse. 

Rule 3.5 Fairness to Opposing Party and Counsel 

True False 47. 	Frivolous discovery requests are pro­
hibited as unfairly impeding opposing 
counsel. 

True False 48. 	The comments to the Army Rules rec­
ognize that when a client is in posses­
sion of adverse evidence, the lawyer 
may refrain from advising the client 
as to what course of action should be 
taken regarding the evidence. 

True False 49. 	A lawyer has no legal right to possess 
contraband. 

F 

True False 50.  	Lawyers have the obligation to return 
stolen property that comes into their 
possession. 
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Rule 3.5 Impartiality and Decorum of the Tribunal Rule 4.3 Dealing With Unrepresented Person 

True False 51. Abusive or obstreperous behavior is True False 60. In dealing on behalf of a client with a 
inappropriate in any judicial forum. person who is not represented by 

counsel, a lawyer shall not state orr' 
Rule 3.6 Tribunal Publicity imply that the lawyer is disinterested 

in the matter being discussed. 
True False 52. Extrajudicial statements by lawyers 

are limited by the restrictions on pre- True False 61. Attorneys have an affirmative duty to 
trial publicity. 	 make sure that their role in a matter 

involving representation is not misun-
Rule 3.7 Lawyer as Witness derstood. 

True False 53. Lawyers may not testify in courts- True False 62. When dealing with an unrepresented 
martial, even as to uncontested person, a lawyer representing a client 
matters. with potentially adverse interests can 

give no advice to that person on any 
Rule 3.8 Special Responsibilities of a Trial Counsel matter. 

True False 54. The command has primary respon- Rule 4.4 Respect for Rights of Third Persons I 

sibility to ensure that assistants to the True False 63. In representing a client, a lawyer shall 
trial counsel refrain from making im- not use tactics that have no substantial 
proper extrajudicial statements. purpose other than to embarrass or 

True False 55. Trial counsel must disclose to the de-
burden a third person. 

fense all evidence that tends to negate 
Section 5--Legal Officesthe guilt of the accused. 

Rule 5.1 Responsibilities of The Judge Advocate General 

P 
firmatively reveal information that 
pertains solely to sentencing. 64. A supervisory lawyer may be respon-

sible for another lawyer's violation of 
Rule 3.9 Advocate in Nonadjudicative Proceedings the rules in two situations: 

True False 57. In representing a client before an 
administrative forum, in a non-

A. 
B. 

True False 56. Trial counsel are not required to af- and Supervisory Lawyers 

adjudicative proceeding, the attorney Rule 5.2 Responsibilities of a Subordinate Lawyer 

must announce that his or her 

appearance is in a representative True False 65. Subordinate lawyers may be held to 

capacity. have violated the rules, even though 


they have followed the guidance of 
their supervising lawyer on an argu-

Section 4-Transaction With Persons able question of professional duty.
Other Than Clients 

Rule 5.3 Responsibilities Regarding Nonlawyer
Rule 4.1 Truthficlness in Statements to Others Assistants 

True False 58* A Of the Amy can True False 66. Thesupervisorylawyerof anofficeis 
occur if a lawyer incorporates or af- the person identified as being solely
firms a statement of another that is responsible for the conduct of the 
known by the lawyer to be false. nonlawyer assistant. 

Rule 4.2 Communication With Person Represented by True False 67. Lawyers who are direct supervisors of 
Counsel nonlawyers may be held accountable 

for the actions of their assistants in 
True False 59. It is improper to communicate with a two situations: 

person who is represented by an at- A.
P< 	 torney on any matter, even if the mat- B.ter does not directly pertain to the 

subject matter of the attorney-client True False 68. The Army Rules directly bind non­
relationship. lawyer paralegals. 
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Rule 5.4 Professional Independence of a Lawyer 

True False 69. Notwithstanding the judge advocate’s 
status as a commissioned officer, 
when representing a client the judge 
advocate is expected to exercise pro­
fessional judgment to the same extent 
as a private practitioner. 

Section 6-Public Service 

True False 70. The section on public service in the 
ABA Model Rules was omitted from 
the Army Rules. 

Section 7-Information about Legal Services 

Rule 7.1 Communications Concerning a Lawyer’s 
Services 

True False 71. A lawyer is not generally precluded 
from making statements about his or 
her record for obtaining favorable re­
sults in previous cases, provided the 
statements are factually correct. 

Rule 7.2Advertising 

True False 72. Advertising is not viewed as being 
part of a process that enhances the 
public’s knowledge about legal 
services. 

Rule 7.3 Direct Contact With Prospective Clients 

True False 73. The rules permit limited direct solic­
itation because of the public’s need to 
know about the availability of legal 
services. 

Rule 7.4 Communications of Fields of Practice 

True False 74. Attorneys are pemitted to indicate 
that they are “specialists” in military 
law or that their practice is “limited 
to” military law if, in the latter case, 
that statement is factually correct. 

Rule 7.5 Fitm Names and Letterheads 

True False 75. Trade names of law firms are gener­
ally permitted, although the usage 
may be regulated by state law. 

Section 8-Maintaining the 
Integrity of the Profession 

Rule 8.1 Bar Admission and Disciplinary Matters 

True False 76. The A m y  Rules are not applicable to 
acts done by individuals prior to tak­
ing the bar examination. 

True False 77. Attorneys have an affirmative duty to 
correct misapprehensions that may 

exist pertaining to their application 
for the JAG Corps or their application 
for admission to the bar. 

,-

Rule 8.2 Judicial and Legal Oficials 

True False 78. The Army Rules encourage the tradi­
tional effort to defend judges and 
courts unjustly criticized. 

True False 79. 	A lawyer may be disciplined for vio­
lations of the Army Rules regarding 
statements made about judicial offi­
cials if the statements when made 
were known to be false or were made 
with reckless disregard to their truth 
or falsity. 

Rule 8.3 Reporting Professional Misconduct 

True False 80. 	Attorneys must report all violations of 
the Army Rules and must proceed ac­
cording to the regulations promul­
gated by The , Judge Advocate 
General. 

Rule 8.4 Misconduct 

True False 81. 	Professional misconduct under the 
A m y  Rules for active duty judge ad­
vocates extends to all prohibited acts 
under the UCMJ because of the 
unique status of judge advocates as 
commissioned officers. 

Rule 8.5 Jurisdiction 

True False 82. While fully binding on Army lawyers, 
the A m y  Rules do not supersede con­
flicting rules applicable in the juris­
diction in which a lawyer may be 
licensed. 

True False 83. Lawyers practicing in state or federal 
civilian court proceedings must abide 
by the rules of the forum. 

Answers and Discussion 

1.  True 

2. 	True These questions reflect the traditional rule 
that attorneys may accept a complex case 
that exceeds their capabilities or current 
knowledge provided that, when decisions or 
representations need to be made, the lawyer 
seeks assistance or becomes knowledgeable. 
The supervising attorney makes that initial 
decision in assigning cases or other tasks. 

F 

-
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3. 	 A. Plea 
B. Forum 
C. Counsel 

D. Decision to testify

E.Entering into a pretrial agreement 


While these belong strictly to the client, the 
lawyer advises on these significant deci­
sions. Stipulations could also be included in 
this list. 

4. 	True The most significant feature of this section is 
the implication that the client does not make 
the final decision in tactical issues. Repre­
sentation, particularly at trial, is a joint ef­
fort, and the attorney must keep the client 
informed of all the significant issues and tac­
tical decisions. However, trial defense coun­
sel are ultimately responsible. It is no excuse 
that the client wanted a particular witness 
called or evidence introduced. 

5. Talk with the Client 

As opposed to the easy option of attempting 
to withdraw, attorneys are obligated to do 
their best to explain their responsibilities. 

6. True 

7. 	True This recognizes that advocacy is truly an art 
and that, while selecting the best defense and 
developing a theory of the case, the attorney 
must sometimes carefully select which issues 
to pursue and which to forego. It is  important
that in making such tactical choices, the at­
torney keep the client informed. Failure to do 
so can lead to claims of ineffective assistance 
of counsel. 

8. True 

9. 	True This is essential in an active trial practice to 
keep the confidence of the client. 

10. True These questions, while applicable only to 
civilian practitioners, were included to per­
mit review of improper fees charged clients. 
This is not a subject that a judge advocate 
would usually discuss with a client. 

11. True 

12. True 

13. 	A. Imminent death or substantial bodily harm i s  
likely to result 

B. 	Significant impairment of national security or 
capability of a military unit 

In the ABA Model Rules and many state 
rules, it is permissive to reveal otherwise 
confidential information to prevent immi­
nent death. The military’s uniqueness 

also mandates the reporting of a signifi­
cant threat to national security: Should 
the Army Rules ever pose a ditect con­
flict with the rules of a state bar, then a 
waiver should be sought from that state, 
but the Army Rules supersede any con­
flicting rules from state jurisdictions 
when Army lawyers are engaged in the 
conduct of Army legal functions. 

14. True 

15. 	False This incorporates the view in the ABA 
Model Rules and represents a significant de­
parture from the older ABA Model Code. No 
matter how infomation comes to the at­
tention of the attorney, it is protected. This 
can lead to interesting questions: What if the 
prosecution provided the information to the 
defense and it was subsequently lost or stolen 
from the prosecutor? Could the defense 
counsel return the information? 

16. 	False It is not the client who has the final word as 
to his representation. Ethics belong to the at­
torney and the profession, clients are seldom 
troubled by them. This issue is resolved by 
the military judge (see RCM 505) or by the 
supervising attorney. 

17. 	False The supervising attorney is to be involved in 
such questions. 

18. False 

19. False 

20. 	False Given the military’s worldwide legal prac­
tice, such a prohibition would be unwork­
able. 

21. False 

22. True 

23. True 

24. 	False The key in this question is: The privilege is 
not to be invoked personally for a personal 
benefit. 

25. True 

26. True Many soldiers have become clients because 
their decisionmaking skills are impaired. 
This fact cannot relieve attorneys from the 
obligation to do the best they can for their 
clients. 

27. 	False If a representative has been properly ap­
pointed for a client, then it is the representa­
tive who ordinarily makes the significant de­
cisions for the client. The attorney becomes 
an advocate for the client’s best interest as 
determined by the appointed representative. 
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28. True This rule appears to be directed to civilian 
counsel. For judge advocate defense counsel, 
questions concerning property are usually re­
lated to evidentiary issues. This is addressed 
in Rule 3.4.-Fairness to Opposing Party and 
Counsel. 

29. True Declining or terminating representation 
should only be considered after consultation 
with the supervising attorney; R.C.M. 
505(d)(2), R.C.M.506(a), and R.C.M.506(c) 
should be considered. Ultimately, it will be 
the military judge who determines if good 
cause exists for withdrawal after the forma­
tion of an attorney-client relationship in the 
court-martial context. 

30. False As with question 5, the counsel must explain 
the rules to the client. Withdrawal should not 
be the easy out. 

31. True 

32. True 

33. True 

34. True 

35. 	True The principle in United States v. Grostefon, 
12 M.J. 431 (C.M.A. 1982), can be applied 
properly by the trial defense counsel. After a 
claim of ineffective assistance, the respon­
sibility for preparing attorney post-trial sub­
missions are given to a new counsel. Often 
the client will suggest a long list of errors 
committed by counsel, the judge, and the 
convening authority. The new counsel 
should raise and discuss the issues that have 
merit. It is appropriate to bring the client’s 
concerns to the attention of the convening 
authority and appellate counsel, although 
they need not be argued. 

36. True 

37. True 

38. True 

39.1 True 	 The commentary to this rule sets a standard 
for when counsel knows the client is lying: 
the client has admitted the facts and the law­
yer’s independent investigation establishes 
that the admissions are true. 

40. False 

41. False 

42. True 

43. 	 A. Attempt to dissuade the client 
B. Seek to withdraw 
C. Disclose 

Rule 3.3 is taken directly from the ABA 
Model Rules. It is not unusual to have a cli­
ent who wishes to perjure himself. After 
counsel has explained the rules to the client 
the soldier often requests a new (unin­
formed) counsel. Perjury does not risk death 
or national security, so the first lawyer vio­
lates Rule 1.6 if he or she discloses the 
intended perjury to the second lawyer. 

44. 	True This is  the essential statement of philosophy 
resolving two rules that can be in conflict. 

45. True 

46. True 

47. True 

48. True Rather than putting the attorney in the posi­
tion of seeming to advise the client on the 
destruction of evidence, the commentary rec­
ognizes that there are some circumstances 
when the attorney should not render advice. 
This may be preferable to having the attorney 
say something to the effect, “Well, I can’t 
advise you to destroy the evidence, but if it is 
ever found, you will be convicted.” 

49. True It i s  helpful to consider property in three 
classes: 

A. Contraband (the attorney must not take; 
even transporting the material to the 
MP’s could be criminal). 

B. 	Stolen property (the attorney must seek to 
have it returned). 

C. 	Property with evidentiary value (cannot 
be hidden from opposing counsel). 

50. True 

51. True Administrative agencies have a right to 
expect lawyers to deal with them with the 
same ethical responsibilities as the attorneys 
have with courts. 

52. True A m y  regulations specify the information 
permitted to be released. As a general rule, 
the public affairs officer is the releasing 
authority. For TDS officers, guidance is 
provided in para. 1-9 of the USATDS SOP. 

,53. False c 

54. False 

55. True 
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56. 	False This identifies one of the essential dif­
ferences between that of the trial and defense 
counsel. It can be annoying for an aggressive 
trial counsel to comply with such a rule. 
After all, why should he do the defense work 
for them? However, the role of the trial coun­
sel is to seek justice and this includes the sen­
tencing portion of trial. This rule also follows 
the ABA Model Rules. 

57. True 

58. True 

59. False 

60. True 

61. True 

62. False A lawyer may always advise another that 
they should seek the advice of an attorney. 

63. True 

64. 	 A. The attorney orders or, with knowledge, 
ratifies the conduct. 

B. 	The attorney knows of the conduct, but 
fails to take reasonable remedial action in 
time. (Once again, the rules emphasize a 
duty to take reasonable corrective 
action.) 

65. False While every attorney is responsible for fol­
lowing the rules, application of the principles 
can often be difficult. In those situations, the 
supervising attorney’s decision speaks for 
the firm. In those cases, the subordinate 
attorney can rely on the supervisor’s judg­
ment. This provision should encourage the 
junior attorneys to consult with supervisors 
on all ethical issues. Ethical concerns are 
simply too important not to have the consid­
ered judgment of more senior attorneys. 

66. False 

67. 	 A. The attorney ordels or, with knowledge, 
ratifies the conduct. 

B. 	The attorney knows of the conduct, but 
fails to take reasonable action in time. 

68. 	False Nonlawyers are not members of the profes­
sion and therefore are not subject to profes­
sional discipline. Para. 5-8 of AR 27-10 

69. True 

70. True 

71. False 

72. False 

73. True 

74. False 

75. True 

76. 

77. True 

78. True 

79. True 

80. False 

81. False 

82. False 

83. True 

applies the ABA Standards for Criminal Jus­
tice to clerical support personnel. Super­
visors have the obligation to give appropriate 
instructions and guidance to their assistants. 

Except, of course, concerning national 
security, as addressed in Rule 1-6. The judge 
advocate has also taken an oath to defend the 
Constitution and the United States. 

The professional concern in this instance is 
not correctness, but in precluding unjustified 
expectations in clients. 

As with question 70 above, the ABA takes 
the position that using the word “specialist’’ 
or stating that the lawyer’s practice is “lim­
ited to” or “concentrated in” a particular 
specialty is misleading to the public. State or 
federally recognized specialties are per­
mitted. 

All violations are not to be reported. Only 
violations that raise substantial questions of 
honesty, trustworthiness, or fitness as a law­
yer in other respects. 

All prohibited acts do not reflect on a law­
yer’s fitness to practice. It is possible, 
however, that a judge advocate’s abuse of the 
status of a commissioned officer can reflect 
on professional judgment. 

This section has caused some concern by 
attorneys who believe that following the 
Army Rules will jeopardize their state stand­
ing. The Army Rules closely follow the ABA 
Model Rules and, as more states adopt the 
Model Rules, the concern should be mini­
mized. In the unlikely event of a direct con­
flict, a waiver should be sought from the state 
bar. 
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4 Clerk of Court Note 

, / Court-Martial and Nonjudicial Punishment 
Rates Per Thousand F 

ARMYWIDE CONUS EUROPE PACIFIC OTHER 
~~ 

GCM 0.48 ( 1.94) 0.38 ( 1.52) 0.72 ( 2.87) 0.56 ( 2.23) 0.00 ( 0.00) 
BCDSPCM 0.28 ( 1.13) 0.27 ( 1.09) 0.34 ( 1.36) 0.20 ( 0.80) 0.57 ( 2.29) 
SPCM 0.05 ( 0.21) 0.05 ( 0.20) 0.06 ( 0.25) 0.05 ( 0.19) 0.00 ( 0.00) 
SCM 0.39 ( 1.57) 0.36 ( 1.43) 0.44 ( 1.74) 0.57 ( 2.29) 0.29 ’( 1.14) 
NJP 24.37 (97.49) 24.32 (97.27) 24.78 (99.12) 27.18 (108.73) 28.03 (112.13) 

~ ~~ 

Note: &sed on average strength of 766505 
Figures in parentheses are the annualized rates per thousand 

TJAGSA Practice Notes 

Instructors, The Judge Advocate General’s School 

Criminal Law Notes 

,The United States Court of Military Appeals 
:Addresses the Reserve Jurisdiction Act 

For the past three years, TJAGSA instructors have 
taught that Congress may have written into article 3(d) of 
the Uniform Code of Military Justice1more than what the 
legislative and judicial history behind the Reserve Juris­
diction Act of 19862 reflected. The Act was enacted in 
response to United States v. Caputo,3 in which the Court 
of Military Appeals held that a reservist who had been 
released from a two-week active duty training tour could 
not thereafter be tried by a court-martial for offenses 
committed during the active duty period. 

Because of the lapse in status between Caputo’s active 
duty training and his return to reserve status, the court 
held that the military no longer had jurisdiction over 
Caputo. The School’s instructors believed that the Act 

10 U.S.C. 0 803(d) (Supp. V 1987) [hereinafter UCMJ]. 

may have gone beyond the Caputo decision because arti­
cle 3(d), UCMJ, indicates that “[a] member of the 
reserve component who is subject to [the UCMJ] is not, 
by termination of a period of uctive duty or inactive duty 
training, relieved from amenability to ... [UCMJ] juris­
diction ... for an offense ... committed during such 
period of uctive duty or inactive duty training.”4 Read 
literally, the Act seemingly addresses not only the mem­
bers of the reserve components, but also members of the 
active components who terminate their active service and 
thereafter enter into the reserve components. Such a read­
ing appears to be contrary to the Act’s legislative his­
tory, which addresses only the impact upon reserve com­
ponent members, not regular component members.5 Also, 
this reading is directly contrary to the prior holding of the 
Court of Military Appeals in United States v. Brown,6 in 
which the court held that delivery of orders 

2Pub. L.No. 99-661, 00 801-808, 100 Stat. 3816, 3905-10 (1986) [hereinafter the Act]. 

18 M.J. 259 (C.M.A. 1984). 

‘UCMJ art. 3(d) (emphasis added). F 

5H.R. Rep. No. 718, 99th Congress, 2d Sess. at 225-7 (1986). 

631 C.M.R. 279 (C.M.A. 1962). 
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effecting a transfer of Brown from his four-year active the Act, but merely relying on its plain language, the 
duty obligation to an inactive duty status in the Naval court held that the term "active duty" was not inrended 
Reserve served to end court-martial jurisdiction over to be limited to those periods of active duty while the 
Brown for offenses committed during his active duty. member is in the reserves. The court held that the lenn 
This reading would further constitute an exception to the refers to all periods of active duty, regardless of whether 
general rule that delivery of a discharge certificate,along the member is a member of the regular or resefve compo­
with collection of final pay, ends court-martial juris- nent at the time of the alleged offenses.14 Nevertheless, 
diction over the servicemember.' the court expressly declined to decide the constitutional 

issue of whether the Act applies to a member of the inac-
The Court of Military Appeals recently decided that tive reserves who has no contacts with the armed 


the Act provided jurisdiction over offenses committed by forces.15Because of Captain Murphy's continued, volun­

a reservist while a member of the active components, tary contacts with the military in his inactive-duty train­

even though the reservist had left active duty with an ing, the court found no co&titutional impediment to 

honorable discharge.8 The court had the opportunity to exercising UCMJ jurisdiction over him.16 

review the Act's applicability in the situation where a 

Marine officer left active duty after seven years of serv- The concurring opinion in Murphy by Chief Justice 

ice, received an honorable discharge, and simultaneously Everett and Judge Sullivan may signal further expansion 

received a commission in the Marine Corps Re~erve .~  of UCMJ jurisdiction. The judges expressly temgnize 

Over a year later, the Marine Corps ordered Captain that Murphy may go beyond the Supreme Court's deci-

Murphy to active duty pursuant to the provisions of the sion in United Stutes ex rel. Hirshberg v. Cooke.17 In 

Act permitting the involuntary activation of members of Hirshberg the Court held that no UCMJ jurisdiction 

the reserve component for the purposes of undergoing an existed over a sailor for an offense committed during a 

article 32(b) investigation.10The charges against Captain prior enlistment that had been terminated by an honor-

Murphy were preferred after his release from active duty able discharge, even though the sailor reenlisted on the 

and were for offenses committed before he left active day following his discharge. In interpreting the Act, 

duty." Captain Murphy sought a permanent injunction Chief Judge Everett and Judge Sullivan concluded that 

from the Court of Military Appeals preventing the Congress intended to change the result in Hirshberg.18 
Marines from exercising jurisdiction over him.12 This conclusion expressly disregards the legislative his­

tory of the Act: "With respect to the proposed amend-
The court implicitly blessed the Act, but went further ment of Article 3, the committee intends not to disturb 

in resolving the jurisdictional questions against Captain the jurisprudence of United Stutes ex rel. Hirshberg v. 
Murphy. Although Captain Murphy had no further obli- Cooke, 336 U.S. 210 (1949)."'9 Murphy v. Gurretttepre­
gated service in the Marine Corps Reserve when he sents a major, if not a far-reaching, decision regarding 
received his reserve commission, he did, on occasion, jurisdiction over former members of the regular compo­
voluntarily participate in inactive-duty training with the nents of the armed forces who immediately embark upon 
reserves.13 Without analyzing the legislative history of life as a military reservist. MAJ Holland. 

'United States v. Howard, 20 M.J. 353 (C.M.A. 1985). 

'Murphy v. Garrett, 29 M.J. 469 (C.M.A. 1990). 

91d. at 470. 

1°UCMJ art. 2(d). 

"29 M.J. at 470. 

12ld. at 469. 

l3Id.at 470. See also id. at 472 (concurring opinion) (during oral argument before the Court of Military Appeals, appellate defense counsel conceded 
that the accused had participated in military drills a dozen or more times after accepting his reserve commission). 

141d. at 471. In the case, the court concerned itself with the definition of "active duty" in UCMJ art. 2(d)(2)(A). UCMJ art. 2(d).esscn1ially 
implements the continuing jurisdiction of UCMJ art. 3(d) in that it allows a member of the reserve component to be ordered to active duty for court­
martial concerning offenses committed on aclive duty or inactive duty training. 

1'ld. 

16Id. 

"336 U.S. 210 (1949). 

le29 M.J. at 472 (Everett, C.J., and Sullivan, J., concurring). 

I9H.R. Rep. No. 718,Wth Congress, 2d Sess. at 227 (1986). 
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-	 I The Legality of the “Safe-Sex” Order 
4 When the “Victim” is a Civilian 

Over the past two years, several military appellate 
decisions,20 articles,21 and notes22 have ’addressed the 
legality of the so-called ”safe-sex” order23 for soldiers 
with the Human Immunodeficiency Virus (HIV),24 which 
causes AIDS.25 These authorities who have considered 
the issue have been unanimous in concluding that the 
*‘safe-sex‘*order is a lawful military order in some 

Until recently,, the appellate courts have had little 
occasion to address whether the order has a sufficient 
military nexus if the servicemember’s sexual partner is a 
civilian. Two recent court of review decisions- United 
SrateSv. Sargeant26and United States v. Ebanks27-have 
considered this issue. These decisions concluded that, at 
least in some cases, the “safe-sex” order is adequately 
related to valid military duties and purposes to be lawful, 
etrdn when the victim is a civilian. These cases used dif­
ferent rationales, however, in reaching this conclusion. 

Black letter military law provides that commanders 
have the authority to regulate the activities of their subor­
dinates to accomplish a military duty or purpose.28 Any 
orders’ issued upon this basis must directly relate to a 

military duty to be lawfu1.29 The Manual fpr Courts-
Martial30defines the relationship of an order to a military 
duty quite broadly: 

F
The order must relate to mili 

includes all activities reasonably necessary to 

accomplish a military mission, or safeguard or pro­

mote the morale, discipline, and usefulness of 

members of a command and directly connected 


: 	with the maintenance of good order in the service. 

The order may not, without such a valid military I 


purpose, interfere with private rights or Rersonal 

affairs. However, the dictates of a person’s con­


, science, religion, or personal philosophy cannot 

justify or excuse the disobedience of an otherwise , 


lawful order. Disobedience of an order which has 

for its sole object the attainment of some private 

end, or which is given the sole purpose of increas­

ing the penalty for an offense whichjit is expected 

the accused may commit, is not punishable under 

this article.31 


The first cases considering the legality o 
Sex” order generally involved circumstanc 
accused’s sexual partners were also in the military.32 In 
these cases, the courts had little difficulty in finding a 

20E.g.,,Upited States y.  Womack, 29 M.J. 88 (C.M.A. 1989), affirming, 27 M.J. 630 (A.F.C.M.R. 1988); United States v. Dumford. 28 M.J. 836 
(A.F.C.d.R.1989); United States v. Negron, 28 M.J. 775 (A.C.M.R. 1989). 4 

21E.g., Milhizer, Legality of the “Safe-Sex” Order to Soldiers Having AIDS, The Army Lawyer, Dec. 1988, at 4; Wells-Pew, Anatomy of an AIDS 
Case! Deadly Disease a s  an Aspect of Deadly Crime, The Army Lawyer, Jan. 1988, at 17. F 

22 E.g..TJAGSA Practice Note, Army Court of Military Reviewholdsthot the “Safe-Sex” Order is Constitutional, The Army Lawyer, Mar.1990, 
at 35; TJACSA Practice Noie, Court of Military Appeals Decides AIDS-Related Cases, The Army Lawyer, Dec. 1989, at 32; TJAGSA Practice 
Note, AIDS Update, The Army Lawyer, Mar, 1989, at 29. 

”The Army’s regulation tequiring commanders to issue the “safe-sex” order in appropriate cases is Army Reg. 600-1 10. Identification, Sur­
veillance, and Administration of Personnel Infected with Human Immunodeficiency Virus (HIV) (1 1 Mac. 1988) (IC, 28242 Mar.1989) (101.22 
May 1989) [hereinafter AR 600-1 101. The sample order is stated in the following terms; ‘:You will verbally advise all prospective sexual partners of 
your diagnosed condition before engaging in any sexual intercourse. You are also ordered to use condoms should you engage in sexual intercourse 
with a partner.“ Id., figure 2-2. The soldier is also ordered not to donate blood, sperm,organs, or other tissues; and to notify health care workers of 
his diagnosed condition prior to seeking or receiving treatment. Id. The other services require commanders to issue similar “safe-sex” orders. See 
generally Milhizer, supra note 21, at 4 n.3. 
Z4The military tests for the presence of the HIV antibody, rather than testing directly for the virus. The presence of an HIV antibody indicates that the 
person has been exposed to AIDS. It does not mean that the person has AIDS or will necessarily develop AIDS, nor does it mean that the person has 
developed an immunity to AIDS. Baruch, AIDS in the Courts: Tort Liabilityfor the Sexual Transmission of Acquired Immune Deficiency Syn­
drome, 22 Torts & Ins. L.J. 165, 167 (1987). Many researchers now believe, however, that nearly all infected persons will have progression of illness 
and develop AIDS. Capofari & Wells-Petry, The Commander’s Duties in Army’s AIDS Policy, Army Magazine, Sept. 1988, at 1 1 .  

”AIDS is the acronym for Acquired Immunodeficiency Syndrome. A person wilh AIDS has the HIV virus, which damages the body’s immune 
system. Each of us has innate or natural immunities. We also acquire immunities, some even before birth. A fundamental element of the immune 
system is the T-lymphocytes, which multiply to combat infections. T-lymphocytes are divided into two groups: T-helper cells and T-suppressor cells. 
T-helper cells assist mobilizing other T-lymphocytes and enhance the responsiveness of the immune system in fighting infections. T-suppressor cells 
become important after the infection has been fought off, as they inhibit the activity of the T-lymphocytes and terminate the immune system’s 

AIDS, the HIV has infected and damaged the T-helper cells, rendering the person immunoincompetent and thus suscept­
unistic infections which can cause death. See generally Facts About AIDS, United States Public Health Service, Winter 

1986 Public Information Release; Surgeon General’s Report on Acquired Immune Deficiency Syndrome, United States Public Health Service, Oct. 
1986; Milhizer, supra note 21, at 4. 

2629 M.J. 812 (A.C.M.R. 1989). 

2729 M.J. 926 (A.F.C.M.R. 1989). 

2BNegron,28 M.J. at 776 (citing United Slates v. Martin, 5 C.M.R. 102 (C.M.A. 1952)). 

29See Unger v. Ziemniak, 27 M.J. 349 (C.M.A. 1989); United States v. Green, 22 M.J. 71 1 (A.C.M.R. 1986). 

30Manual for Courts-Martial, United States, 1984 pereinafter MCM, 19841. 4 ’ 
F 

31MCM, 1984, Part IV, para. 14c(2)(a)(iii). 

32E.g., WomacL, 29 M.J. at 89-90; Negron, 28 M.J. at 776. I 
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direct military purpose for the order. Indeed, the Court of 
Military Appeals observed in this regard that “[tlhe mili­
tary, and society at large, have a compelling interest in 
having those who defend the nation remain healthy and 
capable of performing their duty.”33 This result makes 
good sense, as 

few activities could conceivably have as detrimen­
tal an impact on mission accomplishment, morale, 
good order, and discipline as would the spread of 
AIDS within a military organization. The likely 
adverse impact on morale would remain nearly as 
great, even where the disease was not transmitted, 
once the uninformed and unprotected sexual part­
ners later learn of the soldier’s diagnosed 
condition.34 

The first military to consider the legality of he 
~~safe-sex~* when the accused’s was a civil­
ian was United States v. Dumford.35 The court in Dum: 
ford concluded broadly that the order had a military 
purpose because “the bond between the armed sewices 
and the civilian population would quickly become dan­
gerously frayed if the military took the position that it 
had no obligation to attempt to prevent the spread of 
AIDS in the-nation at large.”36 The court in S a r g e ~ n t 3 ~  
took an equally expansive view, commenting in dicta38 
that “the military has a proper interest in taking reason­
able steps to ensure that its soldiers who have the AIDS 
virus do not infect their sexual partners, regardless of 
their status.”39 The courts’ conclusion in Dumford and 
Sargeant is apparently predicated on the rationale that 
commanders have a legitimate and important duty to 
limit service discrediting conduct by their subordinates. 
The existence of such a duty is well supported by the 
decisional law.40 

The court in Ebank41 relied on a different rationale for 
finding a military purpose for the “safe-sex” order when 

33 Womack, 29 M.J. at 90. 

“Milhizer, supra note 21, at 6 (footnote omitted). 

3528 M.J. 836 (A.F.C.M.R.1989). 

36ld. at 838. 

3’29 M.J. 812 (A.C.M.R. 1989). 

3nThe victims in Sargeant were other servicemembers. Id. at 814. 

391d.at 8 15 n.6. 

some of the accused’s partners were civilians. The court 
observed in that case that 

the uninformed or unprotected sex that violated the 
order was with one partner who was another Air 
Force member and two others who were dependent 
wives of Air Force members. All three individuals 
were entitled to medical care from military medical 
facilities and had the potential for further sexual 
activity with other military members. The valid 
military purpose of appellant’s order was to prevent 
the spread of a deadly, contagious disease and by 
doing so safeguard the health of members of the Air 
Force to insure their ability to perform Air Force 
missions.42 

The court’s recognition of the comparably strong mili­
tary nexus for the order, where the Civilian partners are 
military dependents, is well founded. The adverse impact 
upon morale, good order, and discipline would be pre­
dictable and significant where the disease is transferred 
within the military community. Moreover, the govern­
mental interest of avoiding the spread of AIDS to health­
care beneficiaries and civilian employees is both obvious 
and 

As the quoted language from Ebanks indicates, the 
court also based its conclusion that the order had a sufti­
cient military nexus on the risk of the disease being trans­
ferred to other servicemembers via the accused’s civilian 
sex partners. The chances of transmission of the virus is 
certainly direct and substantial when the civilian who is 
placed at risk by the accused is the spouse of another 
military member. The risk of indirect transmission to 
another military member is more attenuated, however, 
when the accused’s civilian partner is not directly affil­
iated with the military. As was previously observed: 

Any projected transmission back to the post via a[n 
unaffiliated] civilian is certainly hypothetical and, 

40The courts and boards have found, for example, that intentionally failing to pay a civilian a just debt, United States v. Kirksey. 20 C.M.R. 272 
(C.M.A. 1955), and public drunkenness, United States v. McMurtry, 1 C.M.R.715 (A.F.B.R. 1951), constitute service discrediting conduct. With 
regard to sexually-related activities, the appellate courts and boards have determined h a t  public cohabitation in the civilian community, United 
States v. Leach. 22 C.M.R. 178 (C.M.A. 1956). and cross-dressing. United States v. Davis, 26 M.J.445 (C.M.A. 1988). are likewise service 
discrediling. 

4129 M.J. 926 (A.P.C.M.R.1989). 

421d. at  929. 

43Milhizer,supra note 21, at 6. 
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at best, attenuated. Serious issues as to causation 
generally, and intervening cause in particular, 
could ’also be raised. Such a broad theory of lia­
bility would also expand the concept of military 
duty to include a whole range of activities generally 
thought to be outside the scope of its limits.4 

The Court of Military Appeals has yet to decide 
whether the “safe-sex’’ order is overbroad as applied to 
civilians. Even if the court concluded that it was over­
broad in some cases, this result would not cause the order 
to be unenforceable in cases where a clear military nexus 
is established, i.e., soldier-to-soldier contact.45 

Certainly a soldier could not complain that he 
lacked fair notice regarding the legality of his con­

’ duct, as the various counselling sessions and the 
commanding officer’s order would provide such 
notice. Similarly, even if the “safe-sex’’ order 
intrudes impermissibly upon constitutionally pro­
tected areas in same cases, this would not invali­
date the order when applied in circumstances 
clearly lacking in those protections.46 

Although reasonable arguments to the contrary can be 
offered, the Court of Military Appeals will probably con­
clude that the “safe-sex” order has a sufficient military 
nexus in most cases where the accused sexual partner is a 
civilian. MAJ Milhizer. 

The Meaning of “Duty” for Drunk on Duty 

In United States v. Hoskins47 the Court of Military 
Appeals addressed the scope of the term “duty” when 
used in the context of the offense of drunk on duty.48 The 
court concluded that, at least under the facts of Hoskins, 
reporting for duty in a drunken stupor did not constitute 

441d. 

4sSecgetierally Packer v. Levy, 417 U.S. 733, 752-57 (1974). 

46Milhizer. supra note 21, at 7 (footnotes omitted). 

“29 h1.J. 402 (C.M.A. 1990). 

48A violation of UCMJ art. 112. 

49A violation of UCMJ art. 134; see MCM, 1984, Part IV, para. 76. 

soHoskins. 29 M.J. at 403. 

being drunk on duty. The court found, however, that such 
conduct did amount to the less serious offense of 
incapacitation for performance of duties through 
drunkenness.49 

The stipulated facts in Hoskins indicate that the 
accused appeared to be intoxicated when he reported for 
duty on 20 April 1988.50 A blood alcohol test was there­
after performed, which showed that the accused had a 
blood alcohol level of 2.55 percent. On 28 April 1988, 
the accused met with his company commander, who 
observed that the accused seemed both exhausted and 
intoxicated. A breathalyzer test was therefore admin­
istered upon the accused. The test results confirmed that 
the accused was, in fact, intoxicated. The accused later 
admitted to the military judge during the providence 
inquiry relating to these offenses51 that he was arriving 
for work on both occasions when his drunken state was 
discovered. The military judge accepted the accused’s 
guilty pleas to two specifications of being drunk on duty 
and entered findings accordingly. 

Article 112 proscribes being drunk on duty as follows: 
“Any person subject to this chapter other than sentinel or 
look-out, who is found drunk on duty, shall be punished 
as a court-martial may direct.”52 The offense has two 
elements: 1) that the accused was on a certain duty; and 
2) that he was found drunk while on this duty.53The 1984 
Manual defines duty as including “any military duty”% 
and describes the nature of the offense, in part, as 
follows: 

It is necessary that the accused be found drunk 
while actually on the duty alleged, and the fact the 
accused became drunk before going on duty, 
although material in extenuation, does not affect 

”The accuSed was charged with two violations of article 112: one pertaining to the 28 April incident and the other pertaining to the 20 April incident. 
Id. 

5zSce MCM. 1984, Part IV,para. 36. 

s31d., Part IV. para. 36b 

S41d..Part IV, para. 36c(2). The Manual further defines duty as follows: 

Every duty which an officer or enlisted person may legally be required by superior authority to execute is necessarily a 
military duty. Within the meaning of this article, when in the actual exercise of command, the commander of apost, or of 
a command, or of a detachment In the field i s  constantly on duty, BS is the commanding officer on board a ship. In the 
cask of other officers or enlisted persons, “on duty” relates to duties of routine or detail. In garrison, at a station, or in 
the field, and does not relate to those periods when, no duty being required of them by orders or regulations, officers and 
enlisted persons occupy the status of leisure known as “off duty” or “on liberty.” In a region of active hostilities, the 
circumstances are often such that all members of a command may properly be considered as being continuously on duty 
within the meaning of this article. So also, an officer of the day and members of the guard, or of the watch, are on duty 
during their entire tour within the meaning of this article. 

Id. 
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the question of guilt. If, however, the accused does 
not undertake the responsibility or enter upon the 
duty at all, the accused’s conduct does not fall 
within the terms of this article, nor does that of a 
person who absents himself or herself from duty 
and is found drunk while so absent.55 

The accused in Hoskins contended on appeal that his 
pleas of guilty should be set aside because he was not 
“on duty” as required by the statute. The Army Court of 
Military Review disagreed, concluding that arriving or 
showing up for work meets the “on duty” requirement 
for article 112.56 The court relied primarily upon the 
1952 case of United States v. Dixon,57 where the Air 
Force Board of Review commented in dicta58 that “[tlhe 
offense of ‘drunk on duty’ may be committed by a person 
who has reported for work in a drunken condition at his 
place of duty at the appointed time.”59 

The Court of Military Appeals disagreed. The court 
noted that the legislative history to article 112 refers to 
Article of War 85 as its predecessor.6o As the corre­
sponding paragraph to the 1928 Manual for Courts-Mar­
tial explains: 

A person is not found drunk on duty in the sense of 
this article, “if he is simply discovered to be drunk 

ssid., Part IV,para. 36c(3). 

when ordered, or otherwise required, to go upon the 
duty, upon which, because of his condition, he does 
not enter at all.” But the article does apply 
although the duty may be of a merely preliminary 
or anticipatory nature, such as attending an inspec­
tion by a soldier designated for guard, or an await­
ing by a medical officer of a possible call for his 
services.61 

The Court of Military Appeals also distinguished and 
limited Dtxon on several bases. The court initially noted 
that the quoted language from Dixon, relied upon by the 
court of review in Hoskins, was only dicta.62 The court 
next commented that the board in Dixon-by equating 
reporting for duty with entering upon a duty-construed 
several pre-UCMJ service opinions too broadly.63 
Finally, the court observed that the 1984 Manual’s anal­
ysis of article 11264does not cite Dixon, but instead cites 
United States v. Burroughs,a a case that the court 
characterizes as “impliedly undermin[ing] Dixon’s 
sweeping dicta.”@ 

The Court of Military Appeals nevertheless concluded 
in Hoskins that the accused’s misconduct constituted a 
violation of the less serious offense of incapacitation for 
duty by reason of drunkenness.67 The court noted that 
this offense (incapacitation for duty because of drunken­

%United Smtes v. Hoskins, C M  8801340, slip op. at 2 (A.C.M.R. 10 Nov. 1989) (unpub.). 

5’2 C.M.R. 823 (A.F.B.R. 1952). 

’*The conviction in Dixon was set aside because the government failed to prove a specific duty location and time. id. 

s9id. at 824. The board wrote: 

In such a case it would be no defense that [the accused] was in no condition to perfm any duties and in fact performed 
none. From the time he repomd, apparently puprting to enter upon his duties. he would be on duty. the act of reporting 
for duty constituting an undertaking of the responsibility and an entering upon the duty. 

Id. 

mOHoskins, 29 M.J. at 404 (citing Hearings on H.R. 2498 Before a Subcomm. of the House Armed Services Comm., 8 1st Cong., 1st Sess. 1230 
(1949)). 
61MCM,1928 (rev. d.),para. 145 (citation omitted). The Court of Military Appeals in Hoskins also cilcs Davis. A Treatise on the Military Law of 
h e  United States 408-09 (3d ed. 1913 Revision). as support for the distinction between arriving for duty while intoxicated and being intoxicated 
while on duty. 

62See sirpra note 58. 

63See W. Winthrop. Military Law and Precedcnts 61 1-15 (2d ed. 1920 Reprint). 

WMCM, 1984, Part IV, para. 36 analysis. app. 21. at A21-94. 

6537 C.M.R. 775 (C.O.B.R. 1966). 

-Hoskiiu, 29 M.J. at 405. 

67A violation of UCMJ art. 134;  see MCM, 1984. Part IV,para. 76; see generally United States v. Fretwell,29 C.M.R.193, 196 (C.M.A. 1960). This 
offense has four elements: 

(1) That the accused had certain duties lo perform; 

(2) That the accused was incapacitated for the proper performance of such duties; 

(3) That such incapacitation was the result of previous wrongful indulgence In intoxication liquor or any drug; and 

(4) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the 
armed forces or was of a nature to bring discredit upon the armed forces. 

MCM, 1984, Part IV, para. 76b; see generally United States v. Roebuck, 8 C.M.R. 786 (A.F.B.R. 1953); United States v. Nichols, 6 C.M.R. 239 
(A.B.R.),pet. denied, 6 C.M.R. 130 (C.M.A. 1952). The Manual explains that incapacitatedmeans “unfit or unable to perform properly. A person is 
‘unfit’ LO perform duties if at the time the duties are (0 commence, the person is drunk,even though physically able to perform the duties. Illness 
resulting from previous overindulgence is an example of being ‘unable’ Lo perform duties.” Id., Part IV.para. 76c(2). 
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ness) is closely related to the crime of being drunk on 
station,6* which is recognized as being a lesser included 
offense of the charge to which the accused pleaded 
gui1ty.m Accordingly, the court affirmed the accused’s 
conviction for the less serious offense of being drunk on 
station based on the rationale of United States v. Epps.70 

Hoskins teaches one other lesson. The Court of Mili­
tary Appeals apparently recognized that, in some cases, 
amving drunk for a preliminary duty could constitute a 
violation of article 112.71 This position is consistent with 
the Manual’s language that “[ilncluded within the article 
[112] is drunkenness while on duty of an anticipatory 
nature such as that of an aircraft crew ordered to stand by 
for flight duty, or of an enlisted person ordered to stand 
by for guard duty.”7* The court noted in Hoskins, 
however, that such a preliminary duty *‘was not par­
ticularly alleged or admitted in this case as otherwise 
required.”73 Thus, trial counsel intending to rely upon 
the rationale of a preliminary duty to establish an article 
112 violation must ensure that the anticipatory duty is of 
the nature contemplated by the Manual, is specifically 
alleged in the specification, and is proven or admitted to 
at trial. MAJ Milhizer. 

Mixing Theories Under the General Article 

lntroduction 

Article 134,74 the so-called general article, is a unique 
statutory feature of the Uniform Code of Military Justice. 
It provides commanders and prosecutors with an 
unparalleled flexibility in punishing misconduct that is 
not specifically proscribed by the military’s criminal 
code. 

As the recent case of United States v. SadlerTS illus­
trates, the scope of article 134 is not boundless. The 
Court of Military Appeals has made it clear that in trials 
involving charges under article 134, all parties at the 
court-martial must be cognizant of the specific theory or 

68A violation of UCMJ art. 134. 

-MCM, 1984, Part IV, para. 36d. 

theories of prosecution relied upon and the distinct 
requirements of proof for each. Before discussing the 
specific facts of Sadler, a review of article 134 is 
appropriate. F 

Elements of Proof 

Article 134 provides: 

Though not specifically mentioned in this chapter, 
all disorders and neglects to the prejudice of good 
order and discipline in the armed forces, all conduct 
of a nature to bring discredit upon the armed forces, 
and crimes and offenses not capital, of which per­
sons subject to this chapter may be guilty, shall be 
taken cognizance of by a general, special, or sum­
mary court-martial, according to the nature and 
degree of the offense, and shall be punished at the 
discretion of that court.76 

As the text makes clear, article 134 provides for three 
distinct theories of prosecution: 1) Conduct prejudicial to 
good order and discipline; 2) Conduct of a nature to bring 
discredit upon the armed forces; and 3) Conduct con­
stituting a non-capital crime not punishable under 
another article of the UCMJ. 

The elements of proof for an article 134 offense 
depend upon the theory of prosecution and the nature of 
the conduct. If charged under clause 1 (disorder or 
neglect to the prejudice of good order and discipline in ­
the armed forces) or clause 2 (of a nature to bring dis­
credit upon the armed forces), the following two ele­
ments of proof are required: 1) that the accused did or 
failed to do certain acts; and 2) that, under the circum­
stances, the accused’s conduct was to the prejudice of 
good order and discipline in the armed forces or was of a 
nature to bring discredit upon the armed f0rces.7~ 

If charged under the third clause (as a crime or offense 
not capital), the proof must establish every element of the 
crime or offense incorporated or assimilated as required 

7025M.J. 319 (C.M.A. 1987); see also United States v. Hubbard, 28 M.J. 203, 205 (C.M.A. 1989). 

71Hoskins, 29 M.J. at 405. 

72MCM, 1984, Part IV, para. 36c(3). 

73 Hoskins, 29 M.J. at 405. 

74UCMJ art. 134. Much of the source material for this note is taken from the Criminal Law Deskbook Crimes & Defenses/JAGS-ADC-89-1, 
published by the Criminal Law Division, The Judge Advocate General’s School of the Army. Persons interested in obtaining a copy of this deskbook 
can order it through the Defense Technical Information Center. The procedures for ordering the deskbook are found in the Current Material of 
Interest section of The Army Lnwyer. 

7529M.J. 370 (C.M.A. 1990). P 

761d. 

77See MCM, 1984, Part IV. para. 60b. 


66 MAY 1990 THE ARMY LAWYER DA PAM 27-50-209 




by the applicable law.78 The Court of Military Appeals 
has recently reiterated, however, that ‘‘a facial similarity 
between a military offense and a Federal crime does not 
mean that the offense must be brought under the third 
clause of Article 134. Rather, where appropriate, the 
charge may be brought under any one of the three 
clauses.”79 When the misconduct is charged under the 
first two clauses of article 134, the requirements of proof 
for the crime “are not dictated by the elements of similar 
offenses denounced by the federal code.”80 

Conduct Punishable Under the First Clause 
As noted, the first clause of article 134 reaches conduct 

that is prejudicial to good order and discipline in the 
armed forces. As the Manual for Courts-Martial indi­
cates, not every irregular, mischievous, or improper act is 
a court-martial offense under the first clause.81 Rather, 
the conduct must be directly and palpably prejudicial to 
good order and discipline to constitute a violation of the 
first clause of article 134.” 

A breach of a custom of the service may result in a 
violation of article 134 under the first clause. To serve as 
the basis for an article 134 offense, the custom must sat­
isfy the following requirements: 1) be a long established 
practice; 2) have a common usage attaining the force of 
law; and 3) not be contrary to military law.83 The conduct 
ceases to be recognized as a custom when its observance 
has been abandoned.” 

The conduct reached by the first clause of article 134 
includes all of the offenses enumerated in Part IV of the 

1984 Manual, at paragraphs 61-113. Some common 
examples of enumerated offenses prohibited by clause 
one of article 134 are indecent assault,85 dishonorably 
failing to pay a just debt,86 and false swearing.87 

The enumerated offenses do not, however, comprise an 
exhaustive list of clause one violations. Other novel 
offenses may be charged, provided the alleged miscon­
duct satisfies the gravamen of clause one and the miscon­
duct cannot be prosecuted under another article of the 
UCMJ.88 For example, having unprotected sexual inter­
course by knowingly exposing a partner to the HIV virus 
bas recently been found to violate the first clause of arti­
cle 134.89 Clause one violations have likewise been 
affirmed for cross-dressing on a military insta1lation;rn 
setting off a false fire alarm and writing on the doors of 
an Air Force dormitory;gl being a “Peeping Tom” in a 
women’s latrine;9*and glue-sniffing aboard ship with the 
intent to become intoxicated.93 

Conduct Punishable Under the Second Clause 

The second clause of article 134 reaches service dis­
crediting conduct. To constitute a violation of clause two, 
the conduct must have the tendency to bring the service 
into disrepute or to lower the service in public esteem? 
Conduct will be service discrediting when civilians are 
aware of both the military status of the offender and the 
discrediting nature of the behavior.95 Conduct that i s  
open and notorious may be service discrediting, while 
wholly private conduct is not generally reached by article 
134.96 As with the first clause, prohibited conduct 

A 


78UnitedStates v. Bailey, 28 M.J. 1004, 1006 (A.C.M.R. 1989)(citing United States v. Ridgeway, 13 M.J. 742,746 (A.C.M.R. 1982). and United 
Slates v. Chodkowski, I 1  M.J. 605, 607 n.3 (A.F.C.M.R. 1981)). 
79United States v. Williams, 29 M.J. 41.42 (C.M.A. 1989). 
BoBuiley,28M.J. at 1006 (citing Ridgewuy, 13M.J. at 746;Chodkuwski, I 1  M.J. at 607;United States v. b n g .  6 C.M.R. 60 (C.M.A. 1952);United 
States v. Rehak. 25 M.J. 790 (A.C.M.R.),pet. denied, 27 M.J. 18 (C.M.A. 1988);United States v. Caudill, 10 M.J. 787 (A.F.C.M.R. 1981)). 
BISeeMCM, 1984,Par( IV,para. 60c(Z)(c). 

82UnitedStales v. Sandinsky, 34 C.M.R. 343,345 (C.M.A. 1964)(citing United States v. Holiday, 16 C.M.R. 28 (C.M.A. 1954)). 
03MCM, 1984,Part IV, para. 6Oc(2)(b); see United States v. Smart, 12 C.M.R. 826 (A.F.B.R. 1953) (the cusiom must be certain, continuous, 
uniform, and notorious). 

84Srnnrt, 12C.M.M. 826 (A.F.B.R. 1953). 
B5MCM,1984,Part IV, para. 63. 

Part IV,  para. 71. 
B’ld., Part IV,para. 79. 
8BUnitedStates v. Wright, 5 M.J. 106 (C.M.A. 1978). 
asunited States v. Woods, 28 M.J. 3 I8 (C.M.A. 1989). 
“United States v. Davis, 26 M.J. 445 (C.M.A. 1988). 
9lUnited States v. Kopp. 9M.J. 564 (A.P.C.M.R. 1980). 
92United States v. Johnson, 4 M.J. 770 (A.C.M.R. 1978). 
93United States v. Limardo. 39 C.M.R. 866 (N.B.R. 1969). 
94MCM. 1984,Part IV, para. 6Oc(3). 

95United States v. Kirksey, 20 C.M.R. 272 (C.M.A. 1955). 
%United States v. Berry. 20 C.M.R. 325 (C.M.A. 1956);seeUnited Slates v. Hickson, 22M.J. 146 (C.M.A. 1986);United States v. Cam. 28 M.J. 66 I 
(A.F.C.M.R. 1989). 
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includes both offenses enumerated in the Manual and 
other novel offenses that are service discrediting. Often, 
misconduct is alleged as violations of the first two 
clauses of article 134 in the conjunctive. 

Conduct Punishable Under the Third Clause 

Some civilian criminal statutes may be prosecuted as 
violations of military law under the third clause of article 
134.97 As the Manual explains: 

State and foreign laws are not included within the 
crimes and offenses not capital referred to in this 
clause of Article 134 and violations thereof may not 
be prosecuted as such except when State law 
becomes Federal law of local application under sec­
tion 13 of title 18 of the United States Code ped­
era1 Assimilative Crimes Act). For the purpose of 
court-martial jurisdiction, the laws which may be 
applied under clause 3 of Article 134 are divided 
into two groups: crimes and offenses of unlimited 
application (crimes which are punishable regard­
less where they may be committed),98 and crimes 
and offenses of local application (crimes which are 
punishable only if committed in areas of federal 
jurisdiction).99 

When prosecuted as a violation of a specific federal 
statute, the offense must occur in a place where the law in 
question applies.100 As noted earlier, the elements of the 

federal statute are controlling for prosecutions under the 
third clause.101 A specification containing allegations of 
fact insufficient to establish a violation of a designated 
federal statute may nonetheless be sufficient to constitute ­
a violation of article 134 under the first or second 
theory.'M 

The Federal Assimilative Crimes Act103 adopts 
unpreempted state offenses as the local federal law of 
application, thus permitting the prosecution of such 
offenses under clause three of article 134. The Act 
applies state law to the military regardless of whether it 
was enacted before or after passage of the Act.IW The 
purpose of the Act is to fill the gaps left by the specific 
federal statutes.105 The government, of course, must 
establish exclusive or concurrent federal jurisdiction 
before the Act is applicable.'= The Act may not be used 
to extend or narrow the scope of the existing federal 
criminal law.107 

Military law has established two important limitations 
upon the third clause of article 134. The first limitation is 
known as the preemption doctrine. This doctrine 
provides that a federal statute may not be incorporated or 
a state statute assimilated under article 134 if the same 
conduct is specifically punishable under another article 
of the UCMJ.108 The Court of Military Appeals has 
established a two-part test for determining whether a stat­
ute is  preempted: 1) Did Congress intend to limit pros­
ecution within a particular area or field to offenses A 

97See generally MCM. 1984, Part IV,para. 6Oc(4); United States v. Reichenbach, 29 M.J. 128 (C.M.A. 1989) (designer drugs). 

98TheManual explains elsewhere that 

(clertain noncapital crimes and offenses prohibited by the United Slates Code are madc applicable under clause 3 of 
Article 134 to all persons subject lo the code regardless where the wrongful act or omission occurred. Examples include: 
counterfeiting (18 U.S.C. 0 471). and various frauds against the Government not covered by Article 132. 

Id., Part IV, para. 60c(4)(b). 

*Id.. Part IV,para. 60c(4)(a) (citation omitted). 

looMCM, 1984. Part IV, para. 6&(4)(i); see United Stales v. Williams, 17 M.J. 207 (C.M.A. 1984); United States v. Clark. 41 C.M.R. 82 (C.M.A. 
1969). 

1OlUnited States v. Ridgeway. 13 M.J. 742 (A.C.M.R. 1982). A servicemember, however, can be convicted of an attempt to commit a federal offense 
under the third clause of article 134, even if the underlying federal statute has no attempt provision. United States v. Craig. 19 M.J. 166 (C.M.A. 
1985). 

1mUnited Stales v. Mayo, 12 M.J. 286 (C.M.A. 1982) (even though an improperly pleaded specification undcr 18 U.S.C. 0 844(e) failed (0 allege a 
"bomb threat" offense under the United States Code, it was sufficient to support a conviction of prejudicial conduct under the first theory of article 
134); see United States v. Gould, 13 M.J. 734 (A.C.M.R. 1982). 

Iml8 U.S.C. 8 13 (1982). 

lacunited Slates v. Rowe. 32 C.M.R. 302. 309 (C.M.A. 1962). 

ImUnited States v. Picottc, 30 C.M.R. 1 %  (C.M.A. 1961). 

*=United States v. Irvin. 21 M.J. 184 (C.M.A. 1980); see United States v. Kline, 2 1 M.J. 366 (C.M.A. 1986) (a guilty plea may establish jurisdiction 
undcr the Act). 

ImUnited States v. Perkins. 6 MJ. 602 (A.C.M.R. 1978). 

'mSee MCM, 1984, Part IV, para. 60c(5)(a). 
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defined in a specific article of the UCMJ? and 2) Is the 
offense charged a residuum of elements of a specific 
offense and asserted to be a violation of either UCMJ 
articles 1331- or 13411IO Preemption applies if either 
question is answered affirmatively.r" 

The military decisional law has addressed the preemp­
tion issue on numerous occasions. For example, prosecu­
tion under 18 U.S.C. 0 842(h) for possession of stolen 
explosives is not preempted by the UCMJ.111 Other state 
statutes that are not preempted include a state statute pro­
hibiting wrongfully eluding a police officer;112 a state 
kidnapping statute;113 a state auto burglary statute;114 
and a state statute prohibiting hunting at night.115 State 
child abuse statutes will be preempted if the conduct that 
is prohibited thereunder amounts to no more than an 
assault under article 128.116 On the other hand, the Army 
Court of Military Review has determined that a state stat­
ute prohibiting false reports of crimes is preempted by 
UCMJ article 107.117 

The second limitation upon clause three of article 134 
is known as the capital crimes exception.ll* This limita­
tion provides that only non-capital civilian offensp may 
be prosecuted under the third clause.119 Capital crimes 
are defined as those crimes made punishable by death 
under the common law or by statute of the United States. 
Capital offenses may likewise not be charged as a viola­
tion of article 134 under the first or second clauses of 
article 134.120 

P 
United States v. Sadler 

The accused in Sadler was tried under article 134, inter 
alia, for two offenses: 1) contributing to the delinquency 
of a minor by giving her alcoholic beverages; and 2) sex­

'@'Conduct Unbecoming an Officer and a Gentleman. 

llOUnited States v.  Wright, 5 M.J. 106 (C.M.A. 1978). 

lLLUnitedSlates v.  Canalelli, 5 M.J. 838 (A.C.M.R. 1978). 

lIZUnitedSlates v. Kline, 21 M.J. 366 (C.M.A. 1986). 

L13UnitedStates v. Picotte, 30 C.M.R. 196 (C.M.A. 1961). 

lI4United Slates v. Sellars, 5 M.J. 814 (A.C.M.R. 1978). 

I15United Slates v. Fishel, 12 M.J. 602 (A.C.M.R. 1981). 

116SeeUnited Slates v. Irvin, 21 M.J. 184 (C.M.A. 1985). 

'I7United Slates v. Jones, 5 M.J. 579 (A.C.M.R. 1978). 

118SeeMCM, 1984, Part lV, para. 60c(5)(b). 

'19Uniled States v. French, 27 C.M.R. 245 (C.M.A. 1969). 

1201d. 

1Z1Sadlcr,29 M.J. at 372. 

ually exploiting the same minor by taking lewd photo­
graphs of her genital area.121 Although both 
specifications indicated that the alleged conduct was pro­
hibited by provisions of the New Mexico criminal stat­
utes,122 they were each charged as constituting service 
discrediting conduct in violation of the second clause of 
article 134.123 

In reviewing the lawfulness of the accused's convic­
tion for these offenses, the Court of Military Appeals 
noted that when a servicemember is tried under the third 
clause of article 134, the government need not allege or 
prove that his conduct was prejudicial to good order and 
discipline or service discrediting within the contempla­
tion of the other two clauses of the article.124 The court 
noted further that the specifications at issue in Sadler, 
although alleging violations of state law, were laid under 
the second clause of article 134. Accordingly, the court 
construed the drafter's intent to be that the accused's 
conduct was service discrediting because it violated state 
laws protecting minors. 

Based upon its interpretation of Congress's intent, the 
court next rejected "any contention that a service­
member's conduct which transgresses state or foreign 
law is per se service discrediting."125 Accordingly, if the 
government intends to rely upon the violation of state law 
as helping to establish that the conduct at issue was serv­
ice discrediting,126 it is incumbent upon the military 
judge to instruct on the charge with great particularity. 
Specifically, the judge must advise the court members 
unequivocally that the accused could not be found guilty 
of a violation of the general article solely because he had 
violated a state statute. The judge must also instruct that 
the statutory violation is but a circumstance to consider 

'"The misconduct allegedly occurred at Kidand Air Force Base, New Mexico. Id. at 371. 

'=Id. at 372. 

Im1d. at 314. 

Isid.;  see United States v. Grosso, 23 C.M.R. 30, 35-36 (C.M.A. 1957). 

'%The courl effectively summarizes the arguments supporting and disputing this position in Sadler, 29 M.J. at 374i75. Although the court does not 
expressly adopt one of these positions at this point in ils opinion, the later discussion indicates that it apparently accepts the proposition that a 
violation of stale law can be some evidence that the accused's conduct was service discrediting. 
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in deciding whether the accused*s conduct was service 
discrediting.127 Finally, the judge is required to instruct 
upon the elements of the crimes prohibited by the state 
statute upon which the government relied.’** 

Besides these instructional omissions, the court found 
that the trial judge in Sadler inappropriately instructed 
the members as to several other matters. For example, the 
court noted that the judge erred when he instructed the 
members that they were permitted to reject a statutory 
provision that the judge had earlier judicially noted.‘= 
The court explained that 

if [the trial judge chooses] to place the language of 
the New Mexico statutes before the court members 
by means of prosecution exhibits [which he judi­
cially noted], the military judge would have been 
well advised to repeat in his instructions the statu­
tory language that he considered relevant and to 
have made clear to the court members that they 
were bound by his explanation of this language.130 

The judge made a similar instructional error when he 
later referred to a prosecution exhibit containing a copy 
of the statute, rather than specifically mentioning the 
necessary statutory elements required by the statute.”’ 
The court observed, in this regard, that “we have no 
assurance that the members read that exhibit and thus 
were aware of this element of the offense.”132 

Finally, the court found that the judge erred when he 
instructed that any assumed ignorance by the accused as 
to the victim’s true age was not a defense to the New 
Mexico statute. The court concluded: 

It does not necessarily follow, however, that an 
honest and reasonable mistake about age would be 
irrelevant to a determination of whether conduct 
was service-discrediting under Article 134. In other 
words, a factfinder might conclude that the circum­
stances leading to an accused’s mistake about age 
were so understandable that the conduct simply did 
not bring discredit upon the armed forces-even 
though a state law was violated.133 

Because of all of these instructional errors and omis­
sions in Sadler, the accused’s conviction for these two 
offenses were set aside and dismissed. 

1271d. at 375. 

Imld. at 375-76 

Conclusion 

As noted at the outset, article 134 is a unique statutory 
provision that provides unparalleled flexibility in punish- ­
ing misconduct not specifically proscribed by the Uni­
form Code of Military Justice. As the Sadler case clearly 
illustrates, trials for violations of the general article 
require that all the trial participants be especially atten­
tive. The trial counsel must be certain as to the specific 
theory or theories of prosecution relied upon and the dis­
tinct requirements of proof for each. The defense counsel 
must be alert to ensure that the evidence presented by the 
government is limited to and relevant to the theory or 
theories alleged. Finally, both counsel-and especially 
the military judge-must take care that the members are 
instructed appropriately and with great specificity. MAJ 
Mi1hizer. 

Legal Assistance Items 
The following notes have been prepared to advise legal 

assistance attorneys of current developments in the law 
and in legal assistance program policies. They also can 
be adapted for use as locally-published preventive law 
articles to alert soldiers and their families about legal 
problems and changes in the law. We welcome articles 
and notes for inclusion in this portion of The Army LQW­
yer; submissions should be sent to The Judge Advocate 
General’s School, ATTN: JAGS-ADA-LA, Charlottes­
ville, VA 22903-1781. rc 

1990 Army Chief of Staff’s Legal Assistance 
Award For Excellence 

OTJAG has announced the 1990 winners of the Army 
Chief of Staff‘s Legal Assistance Award for Excellence. 
Forty-seven legal assistance offices were nominated by 
their commanding generals, and twenty-eight were rec­
ognized for programs of excellence. Compared to 1989, 
this year saw nine more offices compete for the award (an 
increase in participation of twenty-four percent). 

Congratulations are in order for all the following legal 
assistance offices for their exemplary legal assistance 
programs. Special recognition is due the 25th Infantry 
Division (Light), which was judged to have the best legal 
assistance office in the Army. 

1291d.at  377 (citing United States v. Williams, 17 M.J. 205, 215 (C.M.A. 1984) and United States v .  Mead, 16 M.J. 270 (C.M.A. 1983)). 

130Sadler. 29 M.J. at 377. 

1311d. 

F 
1 3 ~ .  

1331d. at 377-78. Note that under military law. even an honest and reasonable mistake of fact as to the victim’s age*is not a defense b a carnal 
knowledge charge under UCMJ article 120(b). See MCM. 1984, Part IV,para. 45c(2). 
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25th Infantry Division (Light), Schofield Barracks, 
HI 

I Corps, Fort Lewis, WA 
XVIII Airborne Corps, Fort Bragg, NC 
Fort Momouth, NJ 
Fort Leonard Wood,MO 
8th Infantry Division, FRG 
3rd Infantry Division, FRG 
Fort Sill, OK 
Munich Branch Office, VII Corps, FRG 
32d AADCOM, FRG 
V Corps, FRG 
Fort Bliss, TX 
U.S. Army Berlin 
lOlst Airborne Division (Airmobile), Fort Camp­

bell, KY 
Fort Benjamin Harrison, IN 
Fort Huachuca, AZ 
6th Infantry Division, Fort Wainwright, AK 
Vint Hill Farms, VA 
82d Airborne Division, Fort Bragg, NC 
5th Infantry Division, Fort Polk, LA 
VII Corps, FRG 
Wiesbaden Branch Office, V Corps, FRG 
North Stuttgart Branch Office, VII Corps, FRG 
24th Infantry Division, Fort Stewart, GA 
Fort Lee, VA 
2d Armored Division, Fort Hood, TX 
10th Infantry Division, Fort Drum, NY 
111 Corps, Fort Hood, TX 

LTC Hansen, OTJAG, and LTC Guilford. 

Digest of Opinion of The Judge Advocate General 

Applicability of Retirement Law 

to  ROTC and USMA Cadets 


DAJA-AL 1989/2609 (27-1a), 8 December 1989 

Judge advocates and civilian legal assistance attorneys 

should be aware of a recent opinion of the Administrative 
Law Division, OTJAG, that addresses the issue of which 
retirement law applies to former ROTC and USMA 
cadets now serving on active duty. 

There have been a number of changes to the retirement 
laws in recent years that significantly affect the amount 
of military retirement pay an individual will receive. The 
starting point is the “old” retirementprovision, found at 

10 U.S.C. 8 1406. Under this scheme, the amount of 
retired pay for thosewho first became members of a uni­
formed service before September 8, 1980, is calculated 
by using the full base pay for the member’s retirement 
pay grade and a length-of-service multiplier. The multi­
plier i s  two-and-one-half percent for each year of credit­
able service. For twenty years of active duty, this usually 
means that the retiree receives fifty percent of the active 
duty base pay he or she is receiving as of the date of 
retirement.1% 

The first major change to this arrangement was 
effected by enactment of 10 U.S.C. 0 1407. Under this 
change, the retired pay for a soldier who first became a 
member of a uniformed service after September 7, 1980, 
is calculated somewhat differently. The same length-of­
service multiplier is used (i.e., two-and-one-half percent 
per year of service), but it is applied to a different base­
pay amount. For retirement pay purposes, the “base 
pay” is the average of the individual’s active duty base 
pay for the thirty-six-month period of service that yields 
the highest average. Generally, this means that the multi­
plier is applied to the average monthly base pay during 
the soldier’s last three years on active duty. In most 
cases, this will reduce the amount of retired pay because 
the average will be less than the base pay on the date of 
retirement. For twenty years of active duty service, a 
retiree who first entered a uniformed service after Sep­
tember 7, 1980 (but before August 1, 1986-see the next 
paragraph) will receive fifty percent of the high thirty­
six-month average of his or her active duty base pay. 

The second change is found in 10 U.S.C. 0 1409. It 
uses the same base pay figure found in section 1407 (i.e., 
the high thirty-six-month average), but the multiplier is 
changed. For those who first became a member of a uni­
formed service after July 31, 1986, retired pay is calcu- I 

lated by multiplying two-and-one-half percent times the 
number of years of creditable service and then reducing 
this product by one percentage point for each year of 
service less than thirty years. For twenty years of active 
duty service, this yields forty percent of the retiree’s high 
thirty-six-month average active duty base pay.135 

While the new calculations for retired pay are fairly 
straightforward, the retirement statutes are unclear as to 
whether ROTC and USMA cadets are “membets” of a 
uniformed service and therefore grandfathered into the 
retirement law scheme that existed on the date they 
became cadets. After reviewing the definition of who is a 
“member”136 and the legislative history of all the retire­
ment statutes, OTJAG has addressed the issue of the 
applicability of these changes to cadets. 

*HA different result occurs if the member has not held a pay grade on active duty for a sufficient time to retire in that pay grade. For example, an 
officer who has only one year in grade as an 05 cannot retire as an 05; he or she will have a retirement pay grade of 04. 

‘-The percentagepoint reductions are restored when the retiree reaches the age of 62. 10 U.S.C.1410 (Supp. V 1987).Thus, in h i s  case, the retiree 
would begin receiving a full 50% of his or her high-36 average upon reaching age 62. 

‘‘3610 U.S.C.0 141 1 (1988). 
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In DAJA-AL 1989/2609, OTJAG opined that although 
service as a cadet does not count toward retirement, some 
cadets nevertheless will be allowed to retire under the 
retirement law that was in effect on the date they became 
cadets. The specific retirement rules from the OTJAG 
opinion are as follows. 

The provisions of 10 U.S.C. 0 1409 (i.e., forty percent of 
thirty-six-month average base pay after twenty yeas of 
service) apply to those persons appointed as USMA cadets 
after July 31, 1986; the retirement pay of those who were 
appointedearlier is not subject to the reduced multiplier (i.e, 
the reduction for service less than thirty years). ROTC­
commissioned officers also escape the reduced multiplier if 
they were Senior ROTC (SROTC) scholarshipcadets or ad­
vanced course cadets who first enlisted in a reserve compo­
nent before August 1, 1986. Section 1409 does apply, 
however, to SROTC and scholarship cadets who First 
enlisted after July 31, 1986 and to all other ROTC cadets 
(i.e., those who were only members of the ROTC program 
and did not enlist or otherwise incur a commitment to the 
military before August 1, 1986). 

The provisions of 10 U.S.C. 0 1407 (high thirty-six­
month average base pay) apply to USMA cadets who 
were appointed after September 7, 1980 (but before 
August 1, 1986). They also apply to SROTC scholarship 
and advanced course ROTC cadets who first enlisted in a 
reserve component after September 7, 1980 (but before 
August 1, 1986). 

Cadets who were appointed or who first enlisted as 
described above before September 8, 1980, are grand­
fathered under the provisions of 10 U.S.C. $ 1406. This 
means that after twenty years of service, they receive 
fifty percent of the full active duty base pay for their 
retirement pay grade. 

Questions on these matters should be directed to Major 
Tesdahl or Major Wagner of the Military Personnel Law 
Branch, Administrative and Civil Law Division, OTJAG. 
LTC Guilford. 

Estate Planning Notes 
X S e l f -Proving AfJidavit Saves Improperly Executed Will 

Including a properly completed self-proving affidavit 
in a will may provide an unintended benefit according to 
a recent Delaware opinion. The court held that a self­
proving affidavit attached to a will cured several techni­
cal mistakes in the execution of the instrument, including 
the fact that the testator failed to sign the will. 

13’565 A.2d 933 (Del. Super. Ct. 1989). 

In Mutter of will of Carter137 the testator, Carter, 
invited several friends and a notary public to his hduse to 
witness the execution of a new will. The notary had not 
previously notarized a will and was not familiar with the 
formalities required for proper execution. The notary 
public mistakenly signed on the line intended for Carter 
and affixed her notarial seal. The witnesses signed on the 
lines intended for their signature at the conclusion of the 
will. Carter did not sign on the line intended for his sig­
nature nor anywhere else in the will. Carter, the wit­
nesses, and the notary all signed the self-proving 
affidavit in the proper places. 

Several weeks after the will execution, Carter executed 
a codicil to his will. Again, the notary mistakenly signed 
and affixed her seal on the line intended for the Carter’s 
signature. All the parties, however, signed the self-prov­
ing affidavit in the appropriate places. 

After Carter’s death, the Register of Wills rejected the 
will and codicil for failure to comply with Delaware law. 
The principal beneficiary under the instruments filed 
exceptions to the Register’s action. 

The Delaware court noted that the weight of authority is 
that a properly executed self-proving clause can validate an 
improperly executed will.138 The court observed that the 
self-proving clause was stapled to the will and was at all 
timesattached to it. Accordingly, it was possible to consider 
the self-proving affidavit as part of the will under the 
doctrine of integration. Viewing the documents as inte­
grated, the court found that the testator’s signature on the 
self-proving clause constituted substantial compliance with 
statutory requirements and upheld the will. 

The result reached in Curter is good news for legal assist­
ance practitioners and is another compelling reason for 
including self-proving affidavits in all wills. Practitioners 
should not, however, rely on Curter to become lax or mod­
ify will executionprocedures.The court in Curter intimated 
that it might reach a contrary result if there was any 
evidence that the documents did not actually reflect the 
testator’s actual intent. It is also unlikely that the court 
would have reached the same result had there been several 
irregularities in the execution of the will. 

Perhaps the best reason for adhering to strict control of 
execution procedures is that some courts have not been as 
forgivingas the court in Curter. These courts take the view 
that clear evidence of intent cannot abrogate the mandatory 
provisions of state law and have held that self-provingaffi­
davits can not validate improperly executed wills.139 

-


-


F
1381d.at 935 (citing In re Estate of Petly, 227 Kan. 697,608 P.2d 987 (1980));In re Estate of Charry, 359 So.2d 544 (Fla. Disi. Ct. App. 1978); I n  re 
Estate of Cutsinger. 445 P.2d 778 (Okla. 1968). 

139gSee,e.g., Orrell v. Cochran, 695 S.W.2d 552 (Tex. 1985); In re Estate of Sample, 175 Mont. 93, 572 P.2d 1232 (1977); Boren v. Boren, 402 
S.W.2d 728 (Tex. 1966). 
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To avoid the kind of mistakes committed by the notary 
in Carter, The Judge Advocate General has directed that 
attorneys supervise will executions and review executed 
wills after all parties have signed.140 Virtually all will 
execution mistakes should be eliminated by complying 
with this policy and following will execution standard 
operating procedures. MAJ Ingold. 

Will Ineflective To Change 
Joint Bank Account Beneficiary 

In a decision characterized as being of “great impor­
tance to the citizens of this state, as well as banking and 
commercial institutions,” the Supreme Court of Mis­
sissippi held that a will is not effective to change the ben­
eficiary designation on a joint bank account.141 

The facts in Re Willand Estate of Strange were not in 
dispute. Ernest Strange, a lawyer, opened up a joint 
account with Merrill Lynch in his name and the name of 
his son. Nine months later, Strange executed a will leav­
ing a one-third share each of all savings accounts and all 
investments held in his name to his third wife and to his 
daughter and son by his first marriage. The Merrill Lynch 
account was the only funded account at the time of 
Strange’s death. Strange’s wife, serving as executrix of 
his estate, petitioned the court for an order that the pro­
ceeds from the Merrill Lynch account be paid into the 
estate. 

The lower court ruled that the joint account with right 
of survivorship was void because it did not meet the cri­
teria for a valid inter vivos gift.142 Specifically, the court 
ruled that there was not a valid gift because there was no 
delivery and acceptance of the gift and the gift was not 
irrevocable. The court determined that an implied trust 
had been completed with the decedent’s son acting as 
trustee. 

The Mississippi Supreme Court reversed the lower 
court decision, finding that the requisites for completing 
a valid gift do not necessarily apply to joint bank 
accounts. The court noted that “[clhaos would result in 

banking, commerce and financing” if the lower court 
decision was affirmed.143 

The court chose to follow the majority view that a joint 
account passes to the survivor upon the death of a joint 
tenant. Unlike a tenancy in common, the decedent’s 
interest in the joint account vests immediately in the 
other joint tenant upon death. 

Joint tenancies may be an extremely useful estate plan­
ning device in some situations. The use of joint tenancies 
however, should be carefully considered in every case. 

Joint tenancies are viewed as one of the simplest ways 
to avoid probate. The probate avoidance advantage of 
joint tenancies, however, applies only on the death of the 
first tenant. Unless the survivor makes other arrange­
ments, the entire joint property will be included in the 
survivor’s probate estate. 

Another major disadvantage of joint tenancies, sug­
gested by the facts in Strange, is that many people open 
up joint accounts as a matter of convenience and have no 
intention to make a valid testamentary gift. All too fre­
quently, these individuals do not realize that by creating a 
joint tenancy they have given up their right to testamen­
tary disposition. 

Creation of a joint tenancy may also be disadvan­
tageous from a tax standpoint. The creation of a joint ten­
ancy may give rise to a taxable gift.1- Moreover, under 
federal estate tax rules the value of the entire joint prop­
erty held by parties who are not married will be included 
in the gross estate of the person who furnished considera­
tion for the asset.145 The presumption that the decedent 
provided the consideration for the joint tenancy may be 
difficult to overcome in some cases. 

Legal assistance attorneys should discuss the basic 
characteristics of joint tenancies with their estate plan­
ning clients. If a sizeable estate is involved, the attorney 
should also address the tax implications of using joint 
tenancies. MAJ Ingold. 

1“Policy Letter. Subject: Will Preparation and Execution, dated 21 February 1986. 

1411t1re Will and Estate of Strange, 548 So.2d 1323, 1325 (Miss. 1989). 

14zThelower court relied on Carter v. Slate Mutual Federal Savings & Loan Association, 498 So. 2d 324 (Miss. 1986), which sets forth the criteria 
for a valid inter vivos gift. According to this decision the requirements for a valid gift are: the donor must be competent, there must be a free and 
voluntary act by the donor, the gift must be complete, there must be delivery by the donor and acceptance by the donee, and the gift must be 
gratuitous and irrevocable. 

143f t~re Will and Estate of Strange, 548 So.2d 1323, 1326 (Miss. 1989). 

lU1.R.C.9 251 1 (West Supp. 1989); Treas. Reg. 25.2511-1(h).The general rule is subject to several exceptions. First, creation of a joint tenancy 
under $10,000will not be subject to tax because the code permits a $lO,OOO annual gift tax exclusion. I.R.C.2523(d) (West Supp. 1989). Secondly, 
creation of a joint tenancy with a spouse will not be subject to gift tax because there i s  an unlimited marital deduction. I.R.C. 8 2523(a) (West Supp. 
1989). Finally. there is no gift when a joint bank account i s  opened by only one of the parties and only that party continues to make contributions to 
theaccount. 

1451.R.C.8 2040(a) (West Supp. 1989). An exception to this rule applies if the joint tenancy i s  created between spouses. Under the exception, 
property held by husband and wife as joint tenants is treated as owned one half by each regardless of actual contributions. I.R.C. 9 2040(b)(2) (West 
Supp. 1989). 
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Professional Responsibility Note 

Illinois and District of Columbia Adopt New Ethics Rules 

Two more jurisdictions, Illinois and the District of 
Columbia, have adopted new ethics rules based on the 
Model Rules of Professional Conduct. 

The Illinois Supreme Court adopted new ethics rules 
that will take effect on August 1 ,1990.146The new rules, 
while following the structure of the ABA Model Rules of 
Professional Conduct, include many provisions from the 
Former Model Code of Professional Responsibility. 
Illinois follows California and North Carolina in adopt­
ing new rules that combine the substance of both the 
Model Rules and the Model Code into one new standard. 

The preamble to the Illinois rules is completely dif­
ferent than the preamble to the Model Rules. The Illinois 
rules also do not contain the comments found after each 
of the Model Rules.'47 Illinois also omits several impor­
tant Model Rules, including Model Rule 2.2, Intermedi­
ary, Model Rule 3.9, Advocate in Nonadjudicative 
Proceedings, and Model Rule 6.1 regarding pro bono and 
public service.14* 

Illinois adds several provisions to Model Rule 1.1  
regarding competency. Illinois requires a lawyer who i s  
not competent in a particular matter to withdraw from the 
representation or associate with another lawyer who will 
provide competent representation. The Model Rule ver­
sion of 1 . 1  mandates that lawyers provide competent rep­
resentation and does not recognize the possibility of 
furnishing this representation by associating with another 
counsel. Illinois adds another provision to its Rule 1.1 
requiring a client's consent if a lawyer delegates respon­
sibility for the clients matter to another attorney. No sim­
ilar requirement is contained in the Army Rules. 

Illinois adds a provision to Rule 1.2 requiring a lawyer 
who knows that a client has perpetrated a fraud during 
the course of representation to take steps to convince the 
client to rectify the fraud and, if the client refuses, report 
the fraud to the court or the affected person. The require­
ment to report is diluted, however, because there is no 
obligation to report privileged information. The Illinois 
rules also require lawyers to report fraud committed by 
third parties to a tribunal. 

146ABA/BNALawyers' Manual On Professional Conduct. 

Like Army Rule 1.6,the Illinois rule on confidentiality 
mandates disclosure of information about a client neces­
sary to prevent the client from committing an act likely to 
result in substantial bodily harm or imminent death.149 
Illinois, however, retains a provision from the Model 
Code giving attorneys the discretion to reveal privileged 
information to prevent the client from committing any 
future criminal act. The Army Rule and the version of the 
rule in many states do not give lawyers the complete dis­
cretion to release information involving a client's inten­
tion to commit any future criminal act. 

Illinois modifies several rules regarding conflicts of 
interest and payment of fees. The Illinois version of 
Model Rule 1.8 will prohibit lawyers from entering into 
business transactions with a client if the lawyer knows 
that there may be a conflict of interest between the busi­
ness interests and the attorney-client relationship.Illinois 
Rule 1.8 also prohibits attorneys from entering into 
agreements with clients that limit a client's right to file a 
disciplinary complaint or settle claims without first 
advising the client to seek independent legal advice. 
Illinois omits Model Rule provisions limiting the accept­
ance of compensation from third parties and the provi­
sion regarding disqualification among lawyers related to 
each other as parent, child, spouse, or sibling.150 

The Illinois version of Model Rule 1.10, addressing 
imputed disqualification, has also been modified. Under 
the Illinois version, a law firm will not be disqualified 
from accepting a case if a new lawyer joins the firm and 
came from a firm that represented a party whose interests 
were adverse to the lawyer's new firm so long as the law­
yer has no material confidential information and is 
screened from all participation in the matter. Illinois also 
sets out an extensive screening procedure for former non­
government and government lawyers designed to isolate 
the new attorney from any direct involvement in a matter 
in which they were previously involved for a different 
firm or the government. 

Illinois has adopted Model Rule 3.3 requiring candor 
toward a tribunal without modification, but it also adds 
eleven additional prohibitions. The new prohibitions bar, 
among other things, paying a witness compensation 
depending on the outcome of a case, advising a witness 
to become unavailable in a case, suppressing evidence, 

-


f l  

147Most states have included the comments. The Army Rules of Professional Conduct for Lawyers also include most of the comments from the 
Model Rules with appropriate modifications for military practice. Dep't of Army, Pam. 27-26, Rules of Professional Conduct for Lawyers (31 Dec. 
1987) [hereinafter Army Rules]. Neither the Navy nor the Air Force have included comments in lheir new ethics rules. 

148ModelRules 2.2, Intermediary,and Model Rule 3.9, Advocate in Nonadjudicative Proceedings,are contained in the Army Rules. The omission of 
Rule 6.1 in the Illinois rules does not conflict with the Army Rules because the Army Rules completely omit chapter 6. 

'-Army Rule 1.6, however, contains an additional mandatory reporting requirement when the information is necessary to prevent the client from 
committing a criminal act which is likely to result in the "significant impairment of national security or the readiness or capability of a military unit, 
vessel, aircraft, or weapon system." Army Rule 1.6(b). 

'"Model Rules 1.8(f) and l.E(i). 
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refusing to accede to reasonable requests of opposing 
counsel, assisting a client in illegal or fraudulent con­
duct, and fabricating false evidence. 

The Illinois rules completely replace Model Rule 3.5 
dealing with impartiality and decorum of the tribunal 
with a new version. The Illinois rules require attorneys to 
reveal improper conduct by jury members. The rule also 
prohibits attorneys from conducting vexatious or harass­
ing investigations of jury members and bars attorneys 
from lending or giving anything of value to a judge or 
employee of a tribunal. 

Illinois Rule 3.6 slightly modifies the Model Rules 
regarding extrajudicial statements to prohibit statements 
that pose a ‘%eriousor imminent threat to the fairness of 
the adjudicative process.” The Illinois rules omit several 
of the duties imposed on prosecutors under Model Rule 
8.3. Illinois eliminates the duty of a prosecutor to take 
reasonable efforts to advise an accused of the right to 
counsel and to refrain from seeking a waiver of pretrial 
rights from an unrepresented accused. 

Illinois modifies the duty of a lawyer to report miscon­
duct in its version of Rule 8.3. Illinois requires lawyers to 
report a criminal act that reflects adversely on a lawyer’s 
honesty, trustworthiness, or fitness as a lawyer as well as 
any conduct involving dishonesty, fraud, deceit, or mis­
representation. The Model Rules and the Army Rules, on 
the other hand, mandate reporting another lawyer’s viola­
tion of the rules if it raises a substantial question as to the 
lawyer’s honesty, trustworthiness, or fitness to practice 
law. 

The Illinois version of 8.3 contains a novel provision 
requiring Illinois attorneys to report any disciplinary 
action brought before any other body than the Illinois 
Disciplinary Commission to the Commission. Judge 
advocates licensed in Illinois should note the requirement 
under Army Regulation151 to notify the Executive prior 
to filing a required report to the state bar disciplinary 
committee. 

The District of Columbia new rules will go into effect 
on January 1, 1991. Like the Illinois rules, the new D.C. 
rules follow the foxmat of the Model Rules but contain 
several significant changes. 

The most novel and controversial provision of the D.C. 
rules is a rule permitting non-lawyers to become law firm 
partners.152 The District is the first jurisdiction to permit 
nonlawyer partners to share fees and management deci­
sions with lawyers. 

The District rules state that a violation of the ethics 
rules may be relevant to liability in a claim “only to a 

client of the lawyer who commits the violation.”153 The 
scope provision of both the Model Rules and the Army 
Rules of Professional Conduct, on the other hand, 
provide that a violation of the rules does not give rise to a 
cause of action against the attorney. 

The District rules contain several substantial modifica­
tions to Model Rule 1.6 addressing confidentiality. The 
D.C. rules permit attorneys to reveal confidential infor­
mation when necessary to prevent bribery, intimidation 
of witnesses, jurors, or other court officials. Another 
provision requires attorneys to exercise reasonable care 
to ensure that subordinates do not reveal confidential 
information. 

The District of Columbia has modified several of the 
Model Rules regarding conflicts of interest. The general 
conflicts of interest rule, Rule 1.7, has been rewritten to 
provide greater specificity to counsel as to when a lawyer 
may not undertake representation of a client. Like the 
Model Rules, the D.C. version of the rule allows an 
attorney to undertake representation of potentially 
affected clients if they are informed about the potential 
for conflict and provide consent. The District rules also 
modify Model Rule 1.8(i), regarding prohibited transac­
tions, Model Rule 1.9, concerning conflicts of interest 
with a former client, and Model Rule 1.10 setting forth 
the imputed disqualification standard. 

The rule setting forth the attorney’s response to perjury 
by the client, Rule 3.3(b), has also been changed in the 
D.C. rules. The District rules approach is to require the 
attorney to make a good faith effort to dissuade the client 
from giving evidence, and if unable to do so, seek to 
withdraw. A lawyer is allowed if these measures are 
unsuccessful to put the client on the stand to testify in a 
narrative fashion. The attorney may not examine the wit­
ness or argue the value of the perjured testimony. Neither 
the Model Rules nor the Army Rules permit the attorney 
who knows that a client will commit perjury to put the 
client on the stand for a narrative statement. 

The District rules contain a rule with no counterpart in 
the Model Rules, which prohibits discrimination on the 
basis of race, color, religion, national origin, sex, age, 
marital status, sexual orientation, family responsibility, 
or physical handicap. 

Several of the new District rules seek to accommodate 
the special ethical responsibilities of government law­
yers. The District rule on communications between the 
lawyer and opposing parties, Rule 4.2, permits a lawyer 
to communicate about a matter with a non-party 
employee of the opposing party without the consent of 
the opposing party’s lawyer. The lawyer engaging in the 

15’Army Reg. 27-1, Legal Services-Judge Advocate Legal Services, para. 7-6c(2) (15 Sept. 1989). 

Is2D.C. Rulc 5.4. 

, Is31).C.Rules. Scope. 
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communications must, however, inform the third party 
that the lawyer represents a party adverse to the person’s 
employer. The new district rules also permit ex-parte 
communications between lawyers and opposing govern­
ment officials who have the authority to redress the 
grievances of the lawyer’s client. The comment to the 
district rules also notes that a defendant in a criminal case 
may seek to communicate with prosecutors. Although 
communications between represented defendants and 
prosecutors without notice to counsel are not prohibited 
under the rule, they will be viewed with suspicion. 

Several changes in the district’s rules will affect civil­
ian attorneys. The modification of rule 1.5 concerning 
fees, for example, permits contingent fees in domestic 
cases. The district’s ethical rules also permit attorneys to 
pay individuals for referring work to them. The District’s 
rule regarding advertising, Rule 1.7, substantially re­
organizes the Model Rule version. 

Legal assistance attorneys licensed in either Illinois or 
the District of Columbia should become familiar with the 
new ethical standards adopted by those jurisdictions 
before they become effective. Army judge advocates 
licensed in these jurisdictions will be required to comply 
with the new standards. To the extent that any of the rules 
are inconsistent with the Army Rules, however, judge 
advocates must comply with the Army R~les.15~MAJ 
Ingold. 

Consumer Law Note 

Mail Order Shopping 

The Federal Trade Commission (FTC) has a mail order 
shopping rule155 that is designed to protect consumers 
who shop by mail. This rule establishes the following 
requirements for merchants who provide goods through 
the mail: 

1) Companies offering mail order purchases must 
send ordered goods within the time promised in 
their ads, or within thirty days if no shipping time is 
stated. The time begins to run at the time the com­
pany receives the order, including the consumer’s 
cash, money order, or charge account number. 

2) If the company cannot ship within the required 
time, it must notify the consumer and provide the 
option of a refund or agreeing to a delay. The com­
pany must give the new shipping date and insuuc­
tions on cancelling the order. 

3) If a company cannot ship on time and fails to 
notify consumers as required by the FTC rule, it 

must deem the order cancelled and provide a full I 

refund. 

4) 	 The company must refund the consumer’s n 
money within seven business days, or credit the 
consumer’s account within one billing cycle for a 
credit card order, after receiving the consumer’s 
cancellation order. 

Unfortunately, the mail order rule does not apply to all 
goods and services that consumers order by mail. Excep­
tions to the rule include photo-finishing services, maga­
zine subscriptions after the first issue, cash on delivery 
orders, seeds, and plants. Although the rule does not 
apply to orders by telephone, the FTC has commenced a 
rulemaking procedure to expand the coverage to include 
merchandise ordered by telephone.156 

The FTC has recently published advice to consumers 
who shop by mail.15’ The FI’C recommends that mail 
order shoppers take certain precautionary steps to protect 
themselves from fraud. For legal assistance attorneys, 
this advice is appropriate for inclusion in preventive law 
articles published in installation newspapers and bul­
letins. The advice includes the following guidance: 

1)Do not wait until the last minute to order by mail, 
particularly during any holiday season. 

2) Know the merchant’s policy on returning goods 
ordered by mail. Telephone the seller if advertise- ­ments do not provide sufficient information. 

3) Read product descriptions carefully and do not 
rely on pictures of the product. 

4) If a company’s reputation is not established, 
check with the local Better Business Bureau or state 
or local consumer protection offices. 

5) Always keep a copy of the company’s name, 
address, and telephone number, as well as a record 
of the date of the order, and the ad or catalog from 
which the order was made. 

6 )  Keep cancelled checks and charge account 
records. 

7) Use company toll-free numbers to make shop­
ping easier and less expensive. 

The mail order rule is a little known FTC requirement 
that, when finally amended to include telephone sales, 
can be a valuable asset in the legal assistance attorney’s 
consumer law arsenal. Legal assistance attorneys should 
invoke it when necessary, and use it in conjunction with 

P 

lS6See 54 Fed. Reg. 49,060 (1989) (FTC request for public comment on proposed rule amendment). 


lS7RcportBulletin No. 15, Consumer and Commercial Credit 1, 2 (Jan. 8, 1990) (discussing FTC advice concerning mail order fraud). 
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any state laws and regulations applicable to mail order 
situations. MAJ Pottorff. 

Administrative and Civil Law Note 

Hospital Law Note 

A New Quality Assurance Regulation 

The Army Medical Department has recently published 
its new quality assurance regulation. This regulation, AR 
40-68, Quality Assurance Administration,’sg supersedes 
chapters 9 and 10 of AR 40-66, Medical Record and 
Quality Assurance Administration.159 The new regula­
tion contains a number of significant procedural and sub­
stantive changes that will affect judge advocates advising 
health care providers and medical treatment facility com­
manders. Several of the more important changes dealing 
with credentialing and privileging actions for health care 
providers are synopsized below. A more comprehensive 
discussion of these and other changes will appear in a 
subsequent issue of The Army Lawyer. 

Credentialing and Privileging Actions 

Similar to AR 40-66, the new regulation lists several 
types of actions that affect a health care provider’s priv­
ileges to practice medicine in a treatment facility. Com­
manders may take these actions after documenting a 
practitioner’s performances. Included are privilege reap­
praisal, abeyance, augmentation, suspension, restriction, 
and revocation.160 Of these, abeyance is the most signifi­
cant new development. It is “the temporary assignment 
of a practitioner to nonclinical duties while an internal or 
external peer review is conducted.”161 Because such an 
action is not an adverse action as it pertains to privileges, 
commanders need not send a report to the National Prac­
titioner Data Bank162 discussing the credentialing action. 
This enables commanders to preserve practitioners’ Data 

Bank records when the commanders are uncertain 
whether adverse entries will be necessary. The regulation 
limits abeyance to twenty-eight days, but commanders 
may request additional thirty-day extensions in unusual 
cases.163 

Hearing Rights 
AR 40-68 requires a quorum before the credentials 

committee may recommend action to the commander 
regarding a practitioner’s privileges. The regulation 
defines a quorum as fifty percent of the credentials com­
mittee, plus one.’- Similar to the earlier provision in AR 
40-66, the new regulation indicates that the commander 
may select a hearing committee to review a practitioner’s 
credentials. Unlike AR 40-66, which required a minimum 
of three members on the hearing committee, AR 40-68 is 
silent as to the hearing committee’s numerical composi­
tion. It provides, however, that the credentials committee 
may act as the hearing committee165Like the earlier reg­
ulation, which required that the hearing committee 
include at least one member of the practitioner’s spe­
cialty, AR 40-68 provides that a member of “the practi­
tioner’s discipline” should be present.’= 

AR 40-68 does not give military health care providers 
the right to military counsel in a credentials hearing, and 
civilian counsel hired at a practitioner’s own expense 
may not take an active role in the proceedings. In this 
respect, the regulation has not been changed. The regula­
tion does, however, provide limited representation for 
civilian health care providers. The exclusive representa­
tive of an appropriate bargaining unit has the right to be 
present if a civilian employee is the subject or witness 
during proceedings and the employee reasonably 
believes disciplinary action could result.167 While the 
regulation indicates the representative’s role will not be 
“wholly passive,” it also directs that the representative 
will “not be permitted to make the proceedings 
adversarial.”ls 

r“ 


1sBArmyReg. No. 40-68,Medical Services: Quality Assurance Administration (20Dec. 1989) [hereinafter AR 40-681. 

159Anny Reg. No. 40-66,Medical Services: Medical Record and Quality Assurance Administration (31 Jan. 1985). 

‘“AR 40-68,para. 4-2b. 

Id. 

1aSee AR 40-68,para. 4-13,which implements reporting requirements for the National Practitioner Data Bank, created by the Health Care Quality 
Improvement Act of 1986,Pub. L. No.99-660,-- Stat. --, codified at 42U.S.C. 6 1 1  101, 1 I 1  11-11152. 

1aMessage 0213042Aug. 89. subject: Quality Assurance; message 2614002Dec. 89. subject: Change to message 0213402Aug. 89. 

IaAR 40-68.para. 2-lb. 

laid. at para. 4-9f(9). 

‘mid. 

1671d. at para. 4-9f(4). The drafters added this provision in response to a recent case in which a hospital commander refused lo allow union 
representation of a civilian physician during a credentials hearing. American Federation of Government Employees Y. Federal Labor Relations 
Authority, 837 F.2d 495 (D.C. Cir. 1988) (physician was entitled to union representation at his credentials hearing). 

‘ a A R  40-68,para. 4-91(4). 
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Summary Action 

AR 40-68 also changed provisions dealing With sum­
mary action taken to limit, suspend, or revoke a health care 
provider’s privileges. The regulation now refers to sum­
mary action as an abeyance,l69 presumably to avoid 
reporting the action to the National Practitioner Data 
Bank. Summary action is taken by the commander or the 
chairperson of the credentials ~ommit tee .1~~It details the 
practitioner to nonclinical duties pending follow-up inves­
tigation. In addition to the purpose of protecting the health 
or safety of patients, employees, or others, AR 40-68 also 
directs summary action when a practitioner has been 
involved in an incident of gross negligence or acts of 
incompetence or negligence causing death or serious 
bodily injury. When there is immediate threat to the wel­
fare of a patient, the chief of the practitioner’s department 
or service has authority to exercise summary action. If the 
practitioner is inebriated or exhibiting bizarre behavior, 
the senior medical officer available may act summarily.171 

AR 40-68 also requires an immediate quality assurance 
investigation following summary action.172 The chairper­
son of the credentials committee will appoint an officer to 
conduct an informal investigation and provide a report to 
the credentials committee. The regulation recommends 
that the chairperson arrange the participation of a recog­

1691d. para. 4-9b(l)(c). 

l7Old. para. 4-9b(I)(a). 

I7lId. para. 4-9b(l)(b). 

172ld. para. 4-9b(3). 

1 7 3 ~  

nized, unaffiliated civilian specialist in order to maximize 

objectivity. The credentials committee will review the 

investigation and make recommendations concerniag the ­
practitioner’s privileges. If the credentials committee red 

ommends restriction of privileges, the practitioner is 

entitled to additional rights, including a hearing.173 


National Practitioner Data Bank 
. AR 40-68 implements the Amy’s participation in the 

National Practitioner Data Bank. Although the Bank, 
which will be maintained by the Department of Healtb and 
Human Services,174 is  not yet operational, the regulation 
requires reports now. Commanders must submit reports in 
two instances. The first is when the local claims judge 
advocate notifies the risk manager that a claimant has 
received a monetary award through either settlement or 
litigation.175 The second is when a privileging action 
adversely affects the clinical privileges of a practitioner. 
The commander must submit the report when the individ­
ual chooses not to appeal, appellate authorities complete 
their review, or the individual is separated from service, 
whichever is first.176 Reports to the National Practitioner 
Data Bank are sent through medical channels. The regula­
tion directs commanders of medical treatment facilities to 
submit reports through their next higher headquarters to 
The Surgeon General. MAJ Pottorff. 

F 

174TheDepartment of Health and Human Services published reporting criteria and procedures on 17 October 1989, but has not yet brought the Bank to 
operational slatus. See 54 Fed. Reg. 42,722 (1989) (to be codified at 45 C.F.R.Part 60). 

17sId.para. 4-13b. 

’‘‘Id9 para. 4-1%. 

Claims Report 
United States Army Claims Service 

Ethical Guideposts in Federal Tort Claims Practice 
Captain Peter J. Barbaro and Ms.Karen G. Schulman 

Tort Claims Division, USARCS 

Claims judge advocates and Department of the Army General Considerations 
civilian attorneys involved in the investigation and resolu­
tion of claims under the Federal Tort Claims Act (FTCA), An attorney’s license is held subject to the issuingjuris­
like all other lawyers, are governed by ethical and diction’s finding Of Continuing fihess to practice law. ­
mandates. This note will briefly review Some general con- Such fitness h ludes  Considerations of Physical, mental, 

Therefore, an attorney should looksiderations in this area and will discuss questions of con- and ethical s o ~ ~ d n e ~ s .  
flicts of interest and client disability. to the jurisdiction issuing his or her license concerning 
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which set of rules of conduct and practice it has adopted. 
Over thirty state jurisdictions have promulgated rules 
closely resembling the American Bar Association Model 
Rules of Professional Conduct (ABA Rules). A few states 
still follow the ABA Model Code of Professional Respon­
sibility (ABA Code), a precursor to the ABA Rules. Some 
states, deciding to adopt neither, have devised their own 
set of rules; one of these is California. 

The Army has adopted its own set of rules in Depart­
ment of the Army Pamphlet 27-26, entitled Rules of Pro­
fessional Conduct for Lawyers ( A m y  Rules), which is 
modeled after the ABA Rules. “The definitive interpreta­
tion, implementation, and enforcement of these Rules are 
the exclusive province of The Judge Advocate General.”l 
They must, however, be considered in context with 
statutes and court rules relating to matters of licensure, 
laws defining specific obligationsof lawyers, and substan­
tive and procedural law in general.2 These rules apply to 
civilian lawyers practicing before courts-martial, judge 
advocates, and members of the Judge Advocate Legal 
Service. 

The Comment to A m y  Rule 8.5, although not in itself 
authoritative, states that the Army Rules supersede any 
conflicting rules applicable in jurisdictions in which the 
lawyer may be licensed. What does the Anny claims 
attorney do when faced with conflicting nil-? This can be 
quite an interesting question, especially when one con­
siders that many claims attorneys are licensed to practice 
law in multiple jurisdictions that have different standards 
on certain ethical issues. 

A good first step would be to obtain written opinions 
from the ethics committees of the licensing jurisdictions 
involved. These memoranda can then be submitted with a 
request for official guidance through the claims attorney’s 
supervisory chain to The Judge Advocate General (TJAG). 

Ethics analysis can begin with the premise that the man­
dates of the Army Rules, ABA Rules, and ABA Code set 
forth minimum standards below which a lawyer would be 
subject to discipline. Both the Army Rules and ABA 
Rules, in their respective scope statements, advise that 
“[the rules] do not, however, exhaust the moral and ethi­
cal considerations that should inform a lawyer, for no 
worthwhile human activity can be completely defined by 
legal rules. These Rules simply provide a framework for 
the ethical practice of law.”S The Preamble to the ABA 
Code mirrors this guidance. 

FTCA Examples 
Numerous ethical issues can arise during the inves­

tigation and resolution of FTCA claims. One type of 
ethical issue that arises involves conflicts of in­
terest. 

For example, a civilian attorney timely files claims in 
the amounts of $200,000 each for two civilians, a driver 
and his passenger, as the result of an automobile accident 
involving an Army driver. Investigation reveals that the 
civilian driver was clearly over fifty percent contributorily 
negligent. The Army claims attorney estimates the upper 
range of losses and injuries suffered to be $25,000 and 
$35,000 for the driver and passenger, respectively. 
Research shows that the jurisdiction of the accident situs 
follows a forty-nine to fifty-one percent comparative 
negligence rule and provides for joint and several liability 
and contribution among tortfeasors. After some 
negotiation, in which the comparative negligence is 
discussed, the civilian attorney offers to settle the claims 
for a total of $50,000, to be split evenly between the two 
clients. Although the civilian attorney is not governed by 
the Army Rules, he will be bound by conflict of interests 
rules adopted by his licensing jurisdiction. 

Here, the Army claims attorney is placed in an awkward 
position. Should he or she proceed in the face of a possible 
ethics violation? How does this affect the course of 
negotiations? When confronted with such a situation, it is 
not uncommon for the claimants’ attorney to state that he 
or she fails to see any ethical problem. Is the attorney 
negotiating in the best interests of each client? Is he or she 
operating with the clients’ informed consent? 

As a claims attorney, you might wonder why you should 
be concerned. By not inquiring into the apparent 
impropriety, would you be joining in it? Would the 
resulting settlement be tainted? The comment to Rule 1.7 
indicates that opposing counsel may properly raise the 
question of conflict of interest in situations where the 
conflict clearly calls in to question the fair or efficient 
administration of justice. Reference to the rule, however, 
is not to be invoked as a procedural weapon.4 One 
approach would be to send a letter to the claimants’ 
attorney requesting his or her written assurance that both 
clients agree to continued representation by that attorney, 
even after the ramifications of the apparent conflict of 
interest have been explained to both clients. In most cases, 
the claimants’ attorney will comply. Assuming 
noncompliance and a determination that such 
noncompliance raises a substantial question as to that 
attorney’s honesty, trustworthiness,or fitness as a lawyer, 
the Comment to Anny Rule 8.3 instructs that a report 

‘Dep’t of Army, Pam. 27-26, Rules of Profesional Conduct for Lawyers. Preamble (31 Dec. 1987). 
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should be made through the supervisory chain in accord­
ance with regulations promulgated by TJAG.S 

Questions of conflicts of interest can appear in more 
subtle forms. For example, during settlement negotiations 
of a medical malpractice claim, claimant’s attorney makes 
a counterofferto a proposed govenunent structured settle­
ment offer, seeking an increased up-front cash payment. 
He states that the increase is needed to satisfy his 
attorney’s lien for work completed for the claimant several 
years ago on an unrelated matter. The claimant has a his­
tory of money management problems and hospitalization 
for mental disability. 

Whose interest is claimant’s attorney advancing? I s  he 
more concerned with obtaining a fair settlement that will 
address the needs of the claimant or with collecting a bad 
debt? Issues raised in the car accident hypothetical apply 
equally as well here. These matters are accentuated given 
the claimant’s questionable mental capacity.6 

A few common sense steps should help resolve this sit­
uation. First, the factual issue of incapacity should be 
investigated thoroughly. Review of all medical records by 
competent medical experts i s  essential here. Second, pro­
cedural protections concerning the settlement of claims of 
incapacitated persons afforded by local law in claimant’s 
jurisdiction should be researched. Proper use of these pro­
tections, such as the appointment of a guardian ad litem or 
conservator, represents prudent practice and generally 
advances the interests of all concerned aswell as the integ­
rity of the settlement. Finally, the claims attorney should 
write claimant’s counsel requesting resolution of the 
issues of incapacity and apparent conflictof interestbefore 
settlement negotiations are continued. 

Conclusion 

Government lawyers charged with handling FI’CA 
claims, like all other lawyers, are bound by ~ l e sof ethics. 
Although ethics questions vary in complexity and factual 
presentation, their resolution can be simplified by keeping 
in mind that consistently ethical conduct is the result of 
aspiring to meet our fiduciary duties to our client and fully 
discharge our duties to the legal system. 

It is the responsibilities of TJAG and supervisory law­
yers to “effect and ultimately enforce the Rules.”’ Con­
sultation with these sources should be undertaken 
whenever ethical issues are encountered. 

Claims Notes 

Personnel Claims Notes 

Conflict or Natural Disaster Claims 

Following conflict-both hostilities and hostile actions 
short of war-or a natural disaster, claims personnel often 
perceive pressure from commanders, who are not familiar 
with the intent of the Personnel Claims Act, to pay claims 
inappropriately. 

At such times, while every effort should be made to 
investigateand pay meritoriousclaims as quickly aspossi­
ble, rules governing cognizable claims and determination 
of compensation are not relaxed; claims may still only be 
paid for substantiated losses of tangible personal property 
in accordance with chapter 11, AR 27-20, and chapter 2, 
DA Pamphlet 27-162. Emergency partial payments should 
be used extensively when appropriate, and USARCS 
should be contacted for specific guidance if questions 
arise. 

Field claims offices will forward claims that are mer­
itorious in an amount exceeding $25,000 to USARCS for 
payment. Field claims personnel will assist the claimant in 
obtaining substantiation and will fully adjudicate such 
claims prior to forwarding them. Pursuant to paragraph 
11-17c, AR 27-20, claims personnel will contact USARCS 
telephonically and arrange for any emergency partial pay­
ment needed to alleviate hardship while this process 
occurs. Mr. Frezza and Ms. Zink. 

Property Turned in by Claimants 

Occasionally, the Claims Service hears of a claims 
office that is accepting property from a claimant and using 
it to furnish the claims office. This i s  a very improper way 
to dispose of property belonging to the government. 

All property turned in for salvage to the government 
must be turned in to a Defense Reutilization and Marketing 
Office (DRMO). If, however, the claims office can demon­
strate a need for particular items to furnish the claims 
office, some DRMO’s will immediately issue items that 
have been turned in to the claims office on a proper hand 
receipt. 

Claims personnel are reminded that the carrier has the 
right to pick up items on Increased Released Valuation 
shipments. For this reason, claimants should not bk 

’Army Reg. 27-1, Judge Advocate Legal Service, para. 7-6(a) (15 Sept. 1989) (hereinafter AR 27-11, provides that approval of The Judge Advocate 
General musL be obtained before conducting any investigation of an alleged ethics violation of the Army Rules of Professional Conduct for Lawyers. 
Although the regulation does not address reporting procedures for possible ethical violations by attorneys not subject to the Army Rules of Professional 
Conduct for Lawyers. the most prudent coume when faced with lhis situation would be to follow the guidelines outlined in Chapter 7 of AR 27-1. 

6Rules 1.14(b)of the ABA Rules and the Army Rules state that “[a] lawyer may seek the appointment of a guardian or take other protective action with 
respect to a client, only when the lawyer reasonably believes that the client cannot adequately act in the client’s own interest.” These rules and Ethical 
Consideration 7-12 of the ABA Code address the heightened fiduciary responsibilities owed to a client operating under a disability. 

’DA Pam 27-26, Comment Rule 5.l(a). 
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directed to turn items in to the DRMO on claims involving 
Increased Released Valuation, but should instead be 
advised to hold on to items in accordance with paragraphs 
2-44b,and 2-55a(8), DA Pam 27-162 (15 Dec. 1989). Mr.

(“. Frezza. 

Personnel Claims Recovery Notes 

Claimsfor Items Missingfrom Cartons 

The following is the text of USARCS message 28 16002 
Feb. 90, which concerns claims for items missing from 
cartons: 

“Subject: Letter to be Used by Claimant for Recov­
ery Purposes 

1. In order to meet the requirements of the GAO and 
therefore achieve effective recovery, it is mandatory 
that the member, who submits a claim for missing 
items from a carton, sign a separate statement which 
must be attached (stapled) to the DD Form 1842, 
Claim for Personal Property Against the United 
States (this statement is required even though a simi­
lar statement appears preprinted on the DD Form 
1842, dated Dec 88). The statement should read as 
follows: 

The following items were missing at delivery of 
my household goods. They were items I owned and 
used prior to the move but were not delivered at des­

f? 	 tination by the carrier. After my household goods 
were packed at origin, I checked all moms in the 
house to make sure nothing had been left behind. All 
items had been packed by the carrier. 

rNV # ITEM INV # ITEM 

(signature of claimant) (date) 
(or agent) 

If the member has additional information (Le., where 
the items were located in the house before packing, 
etc.), he/she should add that information in his/her 
own words to the required statement above. 

2. Claims with missing items received at this Service 
dated after the date of this message that do not con­
tain the required statement will be returned for 
correction. 

3. A copy of the required statement must be included 
in the demand packet. 

4. POC is Phyllis G. Schultz, Autovon 923-7789. 

To effect recovery for items missing from cartons, 
claims offices must obtain statements from claimants for 

all files on hand as of 28 February 1990that involve items 
missing from cartons. Claimants must separately list 
items. To the extent possible, claimants should be encour­
aged to use their own words, so long as all elements in the 
statement above are addressed. We believe that the state­
ment and procedure required by the above message will 
suffice to uphold our offset actions in these claims. Mr. 
Frezza. 

I989 Carrier Recovery Report 

In fiscal year 1989, USARCS and Army field claims 
offices collected over $12.95 million in carrier recovery, 
an increase of over four million from the previous year. 
Recovery from carriers who damage or lose soldiers’ prop­
erty in shipment is vital, both to supplementclaims appro­
priations and also to ensure that Carr ie= provide quality 
service. While this increase in carrier recovery collected is 
primarily due to increased carrier liability on some types 
of shipments, it represents a tremendous amount of work 
by claims personnel. 	 I 

I 
I 

The Judge Advocate General has recognized the top ten 1 

CONUS claims offices and the top eight OCONUS 
offices. Certificates of excellence were issued to the fol­
lowing offices: 

1. CONUS Offices 
a. Sharpe Army Depot 
b. Yuma Proving Ground 
c. U.S. Army Field Artillery Center and Fort Sill 
d. Fitzsimons A m y  Medical Center 
e. 	U.S. Army Combined Arms Center and Fort 
Leavenworth 
f. 24th Infantry Division (MECH) and Fort Stewart 
g. U.S. Army Quartermaster Center and Fort Lee 
h. Headquarters, Fort Monroe 
i. U.S.Army Garrison, Fort McPherson 
j. 6th Infantry Division (LIGHT) and Fort Richardson 

2. OCONUS Offices 
a. 2nd Armored Division (Forward) (Bremerhaven 
Branch) 
b. 21st Theater Army Area Command (Northem Law 
Center-Schinnen Branch) 
c. 21st Theater Army Area Command (Northern Law 
Center-fieinberg Branch) 
d. 21st Theater Army Area Command (Northern Law 
Center-Brussels Branch) 
e. 2 1st Theater Army Area Command (Northern Law 
Center-Mons Branch) 
f. U.S.Army Western Command and Fort Shafter 
g. U.S.Army Garrison, Fort Buchanan 
h. U.S. Army, Japan (Okinawa Branch) 

Certificates of excellence were awarded based on the 
amount recovered locally and the amount recovered by 
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USARCS on files prepared by each claims office as a per- j. U.S.Army Aviation Center and Fort Rucker 

centage of the amount paid during the fiscal year. Roughly 

fifteen percent of the CONUS and OCONUS offices were 2. Property Damage Recovery 

recognized. a. 5th Infantry Division (MECH) and Fort Polk F 


While we congratulate these eighteen offices for their 
achievements in FY 1989, we recognize that many of our 
offices performed in an exemplary manner, including a 
large number of offices whose recovery percentage was 
only a little lower than those offices that were awarded 
certificates of excellence. We appreciate the work that 
went into the carrier recovery program, and we thank our 
carrier recovery personnel for the job they did. 

Affirmative Claims Note 

1989 Medical Care and Property Damage 
Recovery Report 

In calendar year 1989, over $12.2 million was collected 
in medical care and property damage recovery claims by 
field claims offices under the Army Affirmative Claims 
Program. This recovery effort contributed significantly to 
the overall success of this program. 

The medical care recovery program is based upon statu­
tory authority conferred by the Federal Medical Care 
Recovery Act, which enables the government to recover 
the reasonable value of medical care furnished by the 
United States to a person on account of injury or disease 
incurred under circumstances creating tort liability upon 
some third person. The property damage program is based 
on the authority found in the Federal Claims Collection 
Act, giving the government the right to compensation for 
damage caused to government property by a third party. 

The Judge Advocate General has recognized the top ten 
CONUS claims offices with the highest medical care 
recovery and the top ten in property damage recovery. 
Certificates of excellence have been forwarded to the 
claims offices listed below: 

1. Medical Care Recovery: 

a. Brooke Army Medical Center 
b. U.S. Army Armor Center and Fort Knox 
c. XVIU Airborne Corps and Fort Bragg 
d. 4th Infantry Division (MECH) and Fort Carson 
e. 1st Infantry Division (MECH) and Fort Riley 
f. I Corps and Fort Lewis 
g. III Corps and Fort Hood 
h. lOlst Airborne Division (AASLT) and Fort Camp­
bell 
i. U.S.Army Chemical and Military Police Centers 
and Fort McClellan 

b. National Training Center and Fort Irwin 

c. U.S.Amy Armor Center and Fort Knox 

d. U.S.Amy Tank-Automotive Command 

e. III Corps and Fort Hood 

f. Presidio of San Francisco 

g. 1st Infantry Division (MECH) and Fort Riley 

h. XVIII Airborne Corps and Fort Bragg 

i. 4th Infantry Division (MECH) and Fort Carson 

j. 7th Infantry Division and Fort Ord 

While all these offices are to be congratulated for their 
outstanding 1989 achievements, the total recovery effort 
depends on the dedicationof every claims office, large and 
small, throughout the Army. To each of you who dedicated 
yourself to serving the Army and its soldiers in this 
Annywide effort, we send our thanks for a job well done! 

Management Note 

Applying the Program Fraud Civil Remedies Act F 

to Claims Fraud 

The Program Fraud Civil Remedies Act (PFCRA), 
implemented by Interim Change No. 101, AR 27-40 (27 
Nov. 1989), and DOD Directive 5505.5, provides the gov­
ernment with an administrativemechanism to collect civil 
penalties up to $5,000 from persons who present false 
claims or claims that are supported by false statements. 
The PFCRA is intended to address claims fraud of all 
types, including procurement fraud and travel reimburse­
ment fraud, without requiring the government to file a law­
suit in federal court. It can be used to collect from 
claimants who present fraudulent personnel or tort claims. 

The Program Fraud Civil Remedies Act is not appropri­
ate to use for minor instances of personnel or tort claims 
fraud that can be adequately resolved through other civil 
or criminal means;the Act's procedures for processing a 
case are quite complicated and are outlined in chapter 8 of 
AR 27-40. The Act is, however, another weapon for the 
government to use in egregious cases, particularly when 
the claimant is not an active duty soldier. Prior to attempt­
ing to use the Act to address personnel or tort claims fraud, 
claims offices are asked to contact Mr. Frezza at AV 
923-3229 for personnel claims or Mr. Rouse at AV ,-.
923-7803 for tort claims. Cases are unlikely to be accepted 
for PFCRA action unless they are fully investigated and 
well documented. Mr. Frezza. 
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Labor and Employment Law Notes 


OTJAG Labor and Employment Law Ofice, 
FORSCOM Staff Judge Advocate’s office 

and TJAGSA Administrative and Civil Law Division 

! 

Labor Law 

FLRA Reviews Arbitration of Removal 
of Temporary Employee 

In denying the union’s exceptions to an arbitration 
award, the F L U  discussed its jurisdiction over those 
exceptions. The agency had removed grievant, an 
employee on a temporary appointment limited to one 
year, for AWOL. The arbitrator had found the grievance 
arbitrable and then denied it. FLRA noted that the griev­
ant was not an employee under 5 U.S.C. 8 7511 and 
therefore was not entitled to the adverse action proce­
dures under section 7512. The removal was thus not a 
matter covered by section 7121(f), which effectively 
limits review of arbitration awards under sections 4303 
and 75 12 to the Federal Circuit. Accordingly, the unions 
exceptions were reviewable by the authority. Army 
Reserve Personnel Center and AFGE, 34 FLRA No. 61 
(1990). 

FLRA Reverses Award That Had Sustained Discipline 
of Union OfJicialfor Conduct While Engaging 

in Protected Activiry 

FLRA granted the union’s exception to an arbitration 
award in a grievance over a reprimand issued to a union 
official. When the official served copies of unfair labor 
practices (ULP) charges on supervisors named in the 
charges, he refused to obey an order from a security 
police officer to leave. He left only after a second officer 
appeared. Nevertheless, management issued the repri­
mand for refusing to obey the initial order. The arbitrator 
denied the resulting grievance and found the grievant had 
invoked self-help rather than complying and grieving 
later. The authority decided that the official’s misconduct 
had not been so flagrant that it removed him from the 
protection of 5 U.S.C. 9 7102. His refusal to leave had 
not been impolite, antagonistic, or disrespectful. Because 
the arbitration award had sustained discipline for activity 
protected by section 7102, the award was contrary to law. 
FLRA vacated the award and sustained the grievance. Air 
Force Logistics Command Tinker AFB and AFGE, 34 
FLRA No. 72 (1990). 

Allegation of Nongrievability Does Not Defeat Union 
Right to Information Under Section 7114(b)(4) 

FLRA denied Fort Bragg’s exceptions to an ALJ deci­
sion finding that management had violated 5 U.S.C. 
8 71 16(a)(l), (3,and (8), by failing to provide the union 

a copy of the promotion file for a nonbargaining unit 
position. The union had sought the information in order 
to determine whether to file a grievance concerning Fort 
Bragg’s allegedly improper ranking of an application 
from a bargaining unit employee. Management had 
denied release of the file, arguing that i t  was not neces­
sary to collective bargaining under section 7 1 14(b)(4) 
because the potential grievance over filling a nonunit 
position was nongrievable. The ALJ and the authority 
rejected that position. F L U  reaffirmed its earlier rulings 
that the possibility that a matter may not be grievable 
does not relieve an agency of its obligation to furnish the 
union information that i s  otherwise necessary for it to 
perform its representational functions. HQ,XMII Air­
borne Corps and Fort Bragg and AFGE, 34 FLRA No. 
79 (1990). 

Arbitration 

At the last Annual Symposium of the Society of Fed­
eral Labor Relations Professionals, an arbitrator, Charles 
Feigenbaum, commented on what he believed to be a 
waste of the taxpayers’ money. Parties citing a case or 
statute to arbitrators often fail to provide a copy of the 
cited case or statute. This leads many arbitrators to travel 
“downtown” and spend a billable day to find the mate­
rials. Help your budget by providing photocopies of the 
precedent you cite. 

The importance of stressing the facts of a case in 
arbitration cannot be overstated. Quite a few arbitrators 
are nonlawyers and share the general population’s nega­
tive attitude toward technical, ’‘legalistic’’ arguments. 
At the same time, do not hold anything back. Present all 
your meritorious claims, factual and legal, to the arbitra­
tor. Try to persuade the arbitrator to rule for you. If you 
don’t win there, your chances of prevailing later are sta­
tistically poor. 

Equal Employment Opportunity Law 

Disparate Impact 

In Walls v. City of Petersburg, 895 F.2d 188 (4th Cir. 
1990), a black employee alleged that an employment 
questionnaire had a disparate impact on blacks in viola­
tion of Title VIIof the Civil Rights Act of 1964 and vio­
lated her constitutional right of privacy. Pursuant to a 
reorganization, the city government office in which 
Walls worked was transferred to the police department. 
As part of the transfer, all employees to be assigned in 
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the police department had to undergo a background 
check. The questionnaire for the background check 
required disclosure of criminal records of family mem­
bers, homosexuality, marital history, and indebtedness. 
Walls was terminated from her position when she refused 
to complete the questionnaire. 

Walls alleged disparate impact in that blacks were 
more likely to have adverse information in their 
responses to the questionnaire and therefore were more 
likely to receive unfavorable personnel actions as a result 
of the information. The court found that she did not 
establish a prima facie case of disparate impact. There 
was no evidence to support Walls’ speculation that 
blacks would be subject disproportionately to adverse 
action. Applying Watson v. Fort Worth Bank & Trust, 
108 S .  Ct. 2777 (1988), and Wards Cove Packing Co. v. 
Atonio, 109 S .  Ct. 2115 (1989), the court held that Walls 
failed to show any causation between the alleged statisti­
cal disparity in the responses to the questionnaire and 
adverse action against any employee. Speculation con­
cerning potential for disparate impact is insufficient 
proof. 

Relying on Bowers v. Hardwick, 478 U.S.186 (1986), 
the court held that Walls had no right to keep information 
about homosexuality private even though the relevance 
of the information to Walls’ employment was uncertain. 
Information concerning criminal and marital histories 
was freely available in public records, so Walls had no 
reasonable expectation of privacy. Relying on Barry v. 
City ofNew York, 712 F.2d 1554 (2d Cir. 1983), the court 
held that although financial information is protected by a 
right to privacy, because of Walls’ duties, the city had a 
legitimate need for the information that outweighed 
Walls’ privacy interests. 

Interest on Back Pay 

We reported earlier that the Department of Justice 
Office of Legal Counsel bad opined that agencies could 
not award interest on back pay remedies provided pur­
suant to Title VI1 of the Civil Rights Act of 1964 and the 
Age Discrimination in Employment Act. In February, 
1990, EEOC requested the Attorney General to overturn 
the opinion of the Office of Legal Counsel. 

EEOC takes the position, as supported by Loefler v. 
Frank, 486 U.S.549 (1988), that it has always had 
authority under Title VI1 to award interest, but could not 
do so before the 1987 amendments to the Back Pay Act, 5 
U.S.C. 8 5596, because of the government’s general 
immunity from interest and the lack of an express waiver 
of that immunity. The Back Pay Act amendments con­
stituted a broad waiver of immunity for any agency to 
award interest on back pay found to be due under any 
applicable law, rule, or regulation. Also, because EEOC 
is an “appropriate authority” under the Back Pay Act to 

4 	 determine unwarranted or unjustified personnel actions, 
it can require payment of interest. 

DAJA-LE will keep you posted of any developments. 
In the interim, installations should not pay interest on 
awards for EEO complaints. 

Civilian Personnel Law 

MSPB Declines to Review Aflrmative Defense 
of Discrimination in Removal based 
on Revocation of Security Clearance 

MSPB joined two federal courts in applying the 
Supreme Court opinion in Department of the Navy v. 
Egan, 481 U.S.518 (1988), to an appeal of a removal 
resulting from a security clearance revocation where 
appellant had raised Title VU defenses. The Army had 
revoked the clearance because of appellant’s refusal to 
undergo a psychiatric evaluation to resolve allegations 
regarding questionable behavior patterns. In her appeal, 
appellant had alleged that the revocation/removal con­
stituted illegal discrimination based on her sex, national 
origin, and age and was a reprisal for prior complaints, 
grievances, and whistleblowing. The board recognized 
that it would have to evaluate the Army’s reasons for 
revoking the clearance in order to decide appellant’s dis­
crimination claims, a review precluded by Egan. Its 
review was thus limited to determining that appellant’s 
position required a clearance, that it had been revoked, 
that appellant had received minimal due process, and that 
it was not feasible to reassign appellant to a position not 
requiring a security clearance. The board reviewed the 
feasibility of reassignment only because a local policy 
required the installation to make every effort to reassign 
an employee who loses a required security clearance. 
MSPB affirmed the initial decision sustaining the 
removal. Pangarova v. Army, 42 M.S.P.R. 319 (1989). 

OPM Reconsideration of MSPB Decisions 

Under 5 U.S.C. g 7703(d), OPM may petition the 
MSPB to reconsider a decision if the OPM Director 
determines that MSPB misinterpreted a civil service law, 
rule, dr regulation and that the error will have a substan­
tial impact of civil service law. In Newman v. Lynch, 28 
GERR 312, the Federal Circuit Court of Appeals held 
that MPSB lacks authority to reject OPM reconsideration 
petitions on the grounds that the OPM director 
improperly made such a determination. If the director 
determines that an MSPB decision erred in the interpreta­
tion of civil service law and the error will have a substan­
tial impact, MSPB must consider the substantive issues. 

P 

-, 

Whistleblowers r 
In its first decision intebreting the Whistleblower Pro­

tection Act of 1989, 103 Stat. 16 (1989), the MSPB has 
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very broadly construed I the individual right of 
action stay provisions. In Gergick v. GSA, No. 
SL12219050030S0030 (Feb. 28, 1990), the agency in­
vestigated possible misconduct by the employee that 
included insubordination, slanderous and defamatory 
comments about agency officials, and infringement of 
subordinate employees’ privacy rights. The record of the 
investigation advised the employee.that the apparent mis­
conduct could result in disciplinary action. The employee 
filed a complaint with the Office of Special Counsel 
(OSC), alleging that the threatened disciplinary action 
was in retaliation for whistleblowing, exercising appeal 
or complaint rights, and refusal to obey unlawful orders. 
OSC declined to seek corrective action because there was 
insufficient evidente of a prohibited personnel practice. 
The employee then sought relief from the MSPB. 

The MSPB reversed its administrative judge’s denial 
of a stay of the threatened personnel action. Even though 
no disciplinary action had been proposed, the board held 
that the mention of possible discipline was a threatened 
action within the meaning of 5 U.S.C. 5 2302(b)(S), as 
modified by the Whistleblower Protection Act. The rec­
ord demonstrated that there was a substantial likelihood 
that the threatened action would constitute a personnel 
action within the meaning of 5 C.F.R. 8 1209.5(a). The 
board defined “substantial” & something of real worth 
and importance, something more than seeming, imagery, 
or illusive. Next, the MSPB found that there was a sub­
stantial likelihood that the employee could show that his 
whistleblowing was a contributing factor in the threat­
ened personnel action. The board noted that the inves­
tigation specifically referred to the employee’s 
complaints to OSC and the agency’s Inspector General. 
Finally, the record showed that there was substantial like­
lihood that the agency would not be able to present clear 

and convincing evidence that it would have threatened to 
take disciplinary action even in the gbsence of the 
employee’s whistleblowing activity. There was no evi­
dence on the record to support the agency’s vague allega­
tions of misconduct. The ‘MSPB granted a stay of the 
threatened personnel action and assertcdjbrisdiction over 

’ the individual right of action appeal.1 

Health Benefits 

Public Law 100-654, with implementing guidance in 
FPM Letter 890-40, provides tempomy continuation of 
health benefits for former employets, children, and for­
mer spouses. Former employees involuntarily separated 
qualify for temporary continuation unless they were sep­
arated for gross misconduct. Grossmisconduct refers to a 
flagrant and extreme transgression *oflaw or established 
rule of action for which an employee is separated and 
concerning which a judicial or administrative finding of 
gross misconduct has been made. 

Pursuant to the FPM letter, it is the employing office’s 
responsibility to make an administrative determination of 
gross misconduct. Not all removals under adverse action 
procedures would constitute gross misconduct. Also, the 
gross misconduct must be the basis for the removal. If the 
agency determines that an employee was involuntarily 
separated for gross misconduct, it must provide due proc­
ess specified in the FPM letter to deny continuation of 
benefits. 

Labor counselors must be aware of and involved in the 
agency determination of gross misconduct. All :deter­
minations must be supported by the facts and applicable 
law. A former employee may file civil action to challenge 
a negative determination. 

Criminal Law Division Note 
Criminal Law Division, OTJAG 

Supreme Court-1989 Term, Part I1 
; Colonel Francis A. Gilligan , , 

Lieutenant Colonel Stephen D, Smith 

In Balfimore City Department of Social Services v. O’Connor, writing for a 7-2 majority, acknowledged that 
Eouknight’ the Supreme Court held that the fifth amend- prpducing the child could be incriminating as **implicit 
ment privilege against self-incrimination could not be communication of control ...[that] might aid the State in 
asserted to resist an order to produce a child when that prosecuting”2 the mother. Nevertheless, because the 
child had been placed in the care of its mother under the mother consented to certain responsibilities as a condi­
state’s “child in need of assistance” program. Justice tion to having custody of the child, and because produc­

‘46 Crim. L. Rep. (BNA) 2096 (US.Feb. 20, 1990). 

=Id. at 2091. 
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tioh was "required as part of a noncrim 
~ g i m e , * ~ 3the majority declined to permit 
be invoked to resist a production order. 

i j  

rice M. was an abused c Id, hospitalized when he 
was three months old with a fractured femur.'Adjudicatd 
a "child in need of assistance," Maurice was placed in 
the custody of his mother pursuant to a protective order. 
The mother specifically agreed to the tern of the order. 
Later, however, the mother breached the conditions of 
custody, failed to produce the child, refused to reveal the 
location of the child, lied about the child's location, and 
violated court orders to appear and produce the child at 
hearings. Ultimately, the mo.therwas imprisoned for con­
tempt until she either produced the child or revealed his 
location-4 The issue presented was whether the contempt 
brder violated the ,mother's fifth amendment privilege 
against self-incrimination. 

The Court first clarified'the naturq of the protection 
provided by the privilege against self-incrimination. The 
fifth amendment protects only "testimonial communica­
tions." Therefore, a claim of privilege cannot be predi­
cated upon :'incrimination that may result from the 
contents or nature of the thing demanded."s The ptiv­
ilege exists, however, with respect to "implicit corn: 
munication[s]"6 within the act of production.' The'Court 
noted that the mere existence of the privilege and the pos­
sibility of incrimination do not 'justify invoking the 
privilege to resist production" under all circumstances.* 
Maurice's mother was prohibited from invoking the priv­
ilege for two icasons: 1) she agreed to conditions on her 
custody; 'and 2)sproduction was "required as part of a 
noncriminal regulatory regime.'*9 

L .  

These two reasons are not as distinct as they may seem 
at first blush. In undettaking to perform any regulated 
activity, it is  arguable that one "agrees" to record keep­
ing, production, and inspection as part of a public func­
tion.** Under this theory, the mother's submission to 

'Id. 

*Id. at 2096-97. 

"Id. at 2097. 

'Id. 


"noncriminal" regulatory program is 

dent 10 any claim that the participant sacrifices any 

aspect of the pzivilege. Mere~participationIn the regu­

lated program or activity is insufficient 

Drivilege 1 


cient" relationship between the g o v k  ic 

administrative objective and the interest 

requiring records and gaining access 

or material sought.12 Lastly, the Cou 

disclosumfproduction requitements not be directed at a 

group inherently suspected of himinal actiuity.13Af the 

program at issue fulfills these requirements, even if dis­

closure can be siiid to involve testimonial incrimination, 

then a claim of privilege will yield td the legitimate p 

lfc purpose served by the regulatory program.14 


of the State's regulatory interests"; the program Was a 
'broadly directed, noncriminal regulatory regime"; 

enforcement was not sought against a "selective group 
inherently suspect of criminal activities"; the "enforce­
ment did not "focus almost exclusively on conduct 
which was criminal"; and production in most inshnces 
would not involve any incriminating testimonial 'act.1s 
Despite the fact that the state indicated lhat the child 
might even be dead,l6 the Court concluded *t efforts to 
gain production of an abused child under these circum­

'The "vetbal acts" doctrine as developed in military practice extends the application d d c l e  31, UCIW, to conduct lhat 1s a "speech mdog." See 
Dep't of Army, Pam. 27-22,Military Crimlnal Law Evidence, para. 24-2b(l)(b)8 (15 July 1987). 
'46 Ctim, L.Rep. at 2097. 

1 
9 id. 
'Old. (citing S,h&o nited States, 335 US. 1. 17-18(1948)) (quoting Wilson v. United States, 221 U.S. 361, 3 1  (1911)(recordkeephg 
kquirement "not for his pHvale uses, but for the benefit of the public, and for public Inspectlon"). 
1146 Crlm L. Rep. at 2097.Military practitioners will recognize this as the "rdmlnhrative purpose d d n e "  imbedded in our rules on inspections 
and inventories. SeC Manual for Courb-Martial, United Slates, 1984,Mil. R. Evid. 318 [hereinafler MCM, 1984. and Mil. R. Evid.. rcspecdvely]. 

1246 Crim. L: Rep. at 2097 (quoting Shapin, v. United Stales. 335 U.S. 1.32 (1948)). 
1346 Crim. L.Rep. at 2098. 
1*"California v. Byem, 402 U.S. 424 (1971),confirms lhat the ability to invoke the privilege may be greatly diminished when Invocation would 
interfere with the effective operation of generally applicable, civil regulatory requiremenL" 46 Crim. L. Rep. at 2098. 
"Id. at 2097-98. 
I*ld. at 2097,2099 (Marshall, J., dissenting). 
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use without any statutory basis. 

Because article 3 1, Uniform 'Code of Military Justice 
(UCur), 'parallels" the constitutional privilege against 
self-incrimination,*Othe holding of Bouknigh 
ble to military practice. The first significant 
the =Ope of coverage: '?The privileges against self­
incrimination provided by the Fifth Amendment to the 
Constitutionof' the United States and Article 3 1 are appli­
cable only'to evidence of  a testimonial or communicative 

."21 Second; restimonial or communicative aspects 
e actions may fall within the coverage of article 

31, UCMJ.22 Finally, a e 31 protections accorded to 
those who participate i latory programs whidh com­
pel production of documents, information, or other mate: 
rials are &e same as those provi under the fifth 
amendment. 

. Military programs or regimes that have mandatory pro­
duction as an element fall into one of two categories: 

"Id. at 2099.' 

"ld.rt 2102 (Marshall, J., dissenting) ("Itake some comfon i 
conduct] ... in subsequent criminal proceedings."). 

19 hose in which the item.or information sought is held 
m a representative &pacity; and 2) those in'which one 
holds the information in a personal capacity. In the for­
mer category, q a matter of w e .  law the privilege 
wainst self-inc@nination does not protect the individual 
from a valid regime's requirement .to produce records or 
writings controlled in a representative cgpacity.23 It 
would also follow that there would be no subsequent use 
bimhtion when rec~rdswere held in a representative 
cqadty .  In the,latter category, counsel and military 
judges should be guided by h e  analysis set forth by Jus­
tice 0'Connor.U 

i 

The most recent militarybdtigationon compelled pro­
duction in an individual capacity involves the ration con­
trol system . requirement to demonstrate proper 
disposition of controlled items-the so-called "show and 
d l "  requirement. In United Stares v. Williums*5 a major­
ity of the Court of Military Appeals held that United 
Sta& Forces Korea Regulation 27-5 was "not uncon­
stitutional per se i d  does not compel disclosures in vio­
lation of the Fifth Amendment or Article 31."26 
Adopting as,correct the analysis of the A m y  Court of 
MiIitary Review,=, the majority expressed concern, 
however, Wt both production and nonproduction could 
have incriminatory implications. Inhis dissent, the Chief 
Judge echoed this concern and added that, as admin­
istered, the regulatory program is unconstitutional.Z*The 
Chid Judge also poi out that Bouknight, which was 
pending before the e Court at the time the Court 
of Military Appeals wrote its decision in WilZiums, could 
provide further guidance with respect to compelled 
production.29 

, ' 

The lawfulness of regulatory production schemes that 
carry out a program of public interest or concern seems 
settled. Where the program's primary purpose is admin­

. 

~ 

' 

19fd. at 2099 (quoting Mmhetti v. United States, 390 U.S. 39, 58-59 (19689))). 

mUniied States v. Armstrong, 9 M.J.374,383 (C.M.A. 1980). See oko United States v. Lloyd, 10 M.J. 172 (C.M.A. 1981). 

Z'MiI. R. Evid. $Ol(a). 
i 

=See. e.&, United States v.  Corson, 39 C.M.R. 34 (C.M.A. 1968). 

=See Mil. R.b i d .  301(a) analysis. app. 22, at A22-5; United Stales v. Sellers, I 2  C.M.A. 262,30 C.M.R.262 (1961). While this rule is largely one 
of case law, it may also be viewed as an issue of standing. See Mil. R. Evid. 30l(b)(l). 

=For a discussion of government required record keeping and mandatory production, see E. Imwinkelried,P. Giannelli. F.Gilligan and F. Ledcrer, 
Courtroom Criminal Evidence 0 1728 (1987 and Supp. 1989) [hereinafter Imwinkelried]. 

=29 M.1. 112 (C.M.A. 1989). 

=fd. at 113. 

=United Stam v. Williams, 27 M.J.710.717-18 (A.C.M.R. 1988). The y corn used criteria h e  hwfuInes of the compulsory 
production requirement: 1) whether the requirement exists in a noncriminal, regulatory area; 2) whether the requlremeni focuses on a select, suspect 
group; and 3) whether the requirement would force an individual to provide a significa'nt piece of evidence establishing his own guilt. 

7a29 M.I. at 121. See olso United Stales v. Lee. 25 M.I. 457 (C.M.A. 1988). 

2929 M.J. at 121 n*. 

MAY 1990 THE ARMY LAWYER DA PAM 2740-209 87 



istrative and the program id neither designed nor hnple. 
mented to target a group or individual suspected 6f c h i ­
naI activity, then production that f h e r s  the legitimate 
purposes of the regulatory program may be compelled. A 
claim of privilege under either the f~ifthamendment Pr 
article 31, UCMJ, will not prevent production or sanc: 
tions to compel production. It remains to be seen, 
however, whether the testimonial a~pkctsof such produc­
tion may be used by the prosecution for any purpose at a 
subsquent criminal proceeding. 

I 
In Maryhnd v. Buiem the C0-w authorized 

tive sweeps" incident to a warranted arrest. It 
"protective sweep" as  **aquick and limited search of n 
premises, incident to amst ... to protect the safety of 
police officers or others. It i s  narrowly confined to a cur­
sory visual inspection of those places in hi 
might be hiding."3' The Court held 

that a s  an incident to the arrest the officers could 
a precautionary matter and without probable ca 
or reasonable suspicion, look in closets and bther 
spaces immediately adjoining the place 
from which an attack could be imm 
launched. Beyond that, bowever, we hold the 
must be atticulable facts which, taken together wi 
the rational inferences from those facts, would war-, 

' rant a reasonably prudent officer in believing that 
the area to be swept harbors'anindividual posing a 
danger to those on the arrest scene.32 

On February 3, 1986, two amcd men, one wearing a 
red running suit, entered a restaurant and committed a 
robbery. The same day the police obtained an arrest war­
rant for Buie and an accomplice. On February 5th. before 
executing the w a m t  at Buie's home, they called to see 
if he was present. Learning of his prescircc, six or seven 
officers proceeded lo his house. Once inside, the officers 
fanned out through the first and second floors. Officer 
Rozar announced he would "freeze" the basement so 
that no one would come up and surprise the officers. 
'with his pistol drawn he shouted Into the basement ' 

"46 Crim.L. Rep. (BNA) 2132 (U.S.Feb. 28, 1990). 

'=Id.nt 2134. 

a446 a i m .  L. Rep. at 2133. 

oidering anyone down there to m e  up. EventtrPIIy tbe 

defetrdant emerged from the basement, Ht VV 

searched, and handcuffed. Thereafter, mother 

entered the basement to see if anyone was 

noticed a red running suit in plain vie 

clothing and seized it. Rozar testifid 


wben the prosecution 


Because the Mili,raryRules of Evide 


requiring probable cause under [Mili,tary Rule. of Evi­


counsel involves the scope of 


35'Mil. R. Evid. 314(k) provides, "A search of a type not included inthls ruleand 
be conducted when permissible under the Conslif~tlw ledSUM IJdpplied IO 

36Mii. R. Evid. 314(k). 
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. 

Chihtel,a,J8 ;Indicated that Wosets,and :other?the C ~ u f t  
&at.z&-immdirtefy adjoinhig :the place o fmmst  f& 
Wah‘ah  atta:k.wald be4 fhnicdiately lautrchd 
dbjecr tb searich by arresting bfflcets without *‘p 
& d e  6r resonable suspicion:”* Such a searchi$ IY per­

!‘incident” of arrest and la lawful *‘precaution­
rneasufe.*o Whether .this nbw “.!incidenf’ of arrest 

applies tb demifitary depends onbthe answers to several 
questldnss: 1) Dfd the Cow establish 8. niw%ype of lawful 
search within the ‘‘attack area”? 2) Did theCom merely 
expand the permissible scope of a search incident to 

Is ddoption‘of the-’“artackaka’*search $re­
‘the Mtlirary Rules of Eviden&T 4)’Should the 

tutional &It for reasonableness perinit 
“attack area” seaich, despite specific 
Military Rules of Evidence. 

ews the “attack 
expansion of Chime1 beyond the area from which the 
aftestce might grab a wbapon or destructible evidence, 
then this expahsion may not apply to the military, absent 
exigent c i rcumstad .  Military Rule of Evidence 
314(g)(2) establishes the”scopeof searches incident u, 
apprehensim, limiting the area to that i n  which the 
apprehends could reach with a ‘suddefi movement to 
obtain a weapon or destructible evidence. Becauseof the 
specific definition. in Military Rule of’Evidence 
314(g)(2), the *’attackarea” recognized in BPic may be 
beyond the scope of Military Rule of Evidence 314(g)(2). 
a the other ha’nd, if the “attack area” search is a sepa­
rate, lawful, less than probable cause search, then 
‘attack area” searches, like protective sweeps, would be 

lawful in military .practice by virtue of Military 
Evidence 3 14(k). ‘ 

This problem calls into queshon the value of d i f y i n g  
onstitutional:r;uie+*’as set forth in section of the 

Military Rule!+ of Evidence. Normal rules,of statutory 
construction provide that .the highest source authority 
will be paramoupt unless a lower source creates le^ that 
are constitutional p d  provide greater rights for the indi­

vidual. As applied 60 the Military Rules of Evidence, if a 
section IU search rule is more restrictive ofmgovernment 
conduct, thari Supreme Court constitutional mterpreta­
eion; then the military should be I bqund by the more 
restrictive, constitutional, subordinate rule. It follows 
then that military trial and appellate courts should not be 
free to ignore the Military Rules of Evidence and adopt 
reasonableness as the standard for .assessing fourth 
amendment conduct. ? 

Despite the foregoing general rules of interpretation, 
this debate over the impact of the section III rules 
remains unresolved. Shortly after the Military Rules of 
Evidence were effective, the Navy-Marine Corps41 and 
the Air Force42 courts of military review came to 
opposite conclusions with respect to the force and effect 
of]the N I ~ S  of evidence. The Air Force court determined 
that it was not free to ignore specific Military Rules of 
Evidence and adopt broader, more flexible interpreta­
t i o n ~ . ~ ~The Navy-Marine Corps court,’onthe other hand, 

that broader constitutional rules could be 
o military practice, despite silence or specific 

Military Rules of Evidence.“ 

It i s  probably fair to say that since the effective date of 
the Military Rules of Evidence, the Court of Military 
Appeals has not felt constrained by the constitutional 
le^ of evidence. In fact, some cases dealing with the 

fourth amendment simply gloss over or ignore the lan­
guage contained within a Military Rule of Evidence,45 
implicitly following the Navy-Marine Corps Court of 

‘Military Review’s logic. For example, in adopting the 
“totality of tbe circumstances” test for determining 
probable cause,46 the Court of Military Appeals did not 
discuss the fact that the “two-pronged’’ test47 was spe­
cifically embodied in Military Rule of Evidence 315(g) 
by Executive 0rder.4~That the drafters of the Military 
Rules of Evidence are not completely comfortable with 
the approach adopted by the Court of Military Appeals 
and the Navy-Marine Corps Court of’Military Review i s  
evidenced by the fact that the section III rules have been 

I 
i 

38Chimel v. California, 395 U.S. 752 (1969), ihvolvcd conduct that the Court refers to as a “top-to-boltom” search. 46 Crim. L. Rep. at 2134-35. 


-id. at 2134. 


401d. 


41UnitedStates v. Postle. 20 M.J. 632 (N.M.C.M.R. 1985). 


4*United States v. Johnson, 21 M.J. 553 (A.F.C.M.R. 1985). 


431d.at 556. 


442Q M.J. at 64247. 


45Ser,e.g.. United States v. Middleton. 10 M.J. 123 (C.M.A. 1981); United States v. Stuckey, 10 M.J: 347 (C.M.A. 1981); United States v. Acosta, 

1 1  M.1. 307 (C.M.A. 1981); United StaW v. Bunkley, I2 M.J. 240 (C.M.A. 1982); United States v. Morrison, 12 M.J. 272 (C.M.A. 1982); United 

States v. Kozek, 12 M.J. 389 (C.M.A. 1982); United S l a b  v. Brown. 12 M.J. 420 (C.M.A. 1982); United States v. Alleyne, 13 M.J. 331 (C.M.A. 

1982); Murray v. Haldemm. 16 M.J. 74 (C.M.A. 1983); United Stales v. Dulus, 16 M.J. 324 (C.M.A. 1983). 


MIllinois v. Gates, 462 U.S. 213 (1983). 

9,378’U.S. 108 (1964); Spinelli v. United Stat&, 393 US. 410 (1969). 

48United States v. Tipton, 16 M.J. 283 (C.M.A. 1983). $ 
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changed periodically to adopt new court interpretations 
and types of searches.49 I 

While a full 'analysis of the wisdom of codified Consti­
tutional rules is  beyond the scope of this article, Bufe's 
holdings highlight the problems of specific rules. 
Because we Bte now beyond the point of deciding 
whether we will have codified rules of c&ninal proce­
&re, the unambiguous and constitutional ~jliw~~l~ 
of Evidence should be followed. As such, h remains to be 
Seen whether the ''attack - 9 '  s m c h  is merely 
expansion of Chime2 beyond the scope uf ry Rule 
of Evidence 3 14(g)(2) or whether "attack area" searches 

onable search applicable to military 
**catchall**,,f Military R,& ofEVi­

dence 3 1 4 0 .  

In Buie the uphe1d a protective in the 
arrestee's home following a warranted arrest- There are 
many to this '1 wmneed u­
rest outside of the arrestee's premises; 2) warranted 
arrest outside a third party's premises; 3) warrantless 
arrest outside an arrestee's premises; 4) warrantless 
arrest Outside a third Party's Premises; '1 
arrest at arrestee's premises when the accused has been 
tricked to come outside; and 6) warrandess arrest at third 
party's premises when the has been tricked to 
come outside. + ' 

onable suspioion to p e h i t  a pro­
eep in all six factual situations.' T0 permit 

i 1  

weessstances58 and hot pursuit doctines.59 Nor does i t  change 

protective sweeps in scenarios three' through six without 
preexisting exigent'circumstance$ would 'create the in­
centive for the police to avoid Puyton v. New Yurk50 and 
Steguld v. United Stutes.51 These cases are based on tlie 
fundamental principle that, absent exigent circhtances,  
there is a preference for warranted arrests.'h i e  should 
apply to permit protective based "POn -Onable 
suspicion, in scenarios one and two, but the courts are 
%'lit On how lo the ploys used by thepoliw to 
entice the suspects to exit their hontes.Sz 

The Court did not state t factors would consti 
reasonable suspicion. Some factors to be considered are 
whether the location was a major narcotics distribution 
point.53 evidence of other participants," movemFnts 
heard in other portions of the h 0 ~ ~ , 5 5where the sweep 
takesplace (e.g.,ruralarea versus city), and when it takes 
place (night vemm day).s6 The last factor to be consid­
ered is whether the house had been under surveillance for 
aperiod of was seen entering the house? 

act on the exigent circum­

the rules what is Seen in plain before 
the or when a8 arrestee seeks to obtain wearing 
apparel or a change of clothing.41If there is a question as 
to the geographical limits, police officers should secure 
the premises, that is, hold it in a status quo,a rather than 
risking an illegal search. 

I I I ' F  

49For example, note the following rules of evidence, each of which is a change or an addition to section 111 of the Military Rules of Evidence, as 
originally prescribed in Executhe Order 12198, 12 March 1980: Mil. R. Evid. 304(b)(2) (C2, I5 May 1986), and Mil. R. Evid. 31 I (b)(2) (C2.15 May 
1986) (adopting the inevitable discovery exception to the exclusionary rule set forth in Nix v. Williams, 467 U.S.431 (1984), and United States v. 
Kozak, 12 M.J. 389 (C.M.A. 1983)); Mil. R. Evid. 304(h)(43 ((23, I June 1987) (clarifying the lawfulness of an order to produce bodily fluids in 
accordance with Murray v. Haldeman. 16 M.J. 74 (C.M.A. 1983)); Mil. R. Evid. 313(b) (chqnged by the 1984 vanual for Courts-Martial to eliminate 
a structured methodology for contraband inspections in accordance with United Stales v. Middleton, 10 M.J. 123 (C.M.A. 1981)); Mil. k.Evid. 
3 14(f)(3) (added in the 1984 Manual for Coum-Martial to permit examinations of the passenger compartment of an automobile on less than probable 
cause in accordance with Michigan v. Long, 463 U.S.1032 (1983)); Mil. R. Evid. 314(g)(2) (amended by the 1984 Manual for Courts-Martial lo 
include the passenger compartment of automobiles within lhe scope of searches incident bapprehension in accordance with New York v. Bellon, 453 
U.S. 454 (198 1)); Mil. R. Evid. 315(f)(2) (amended by the 1984 Manual for Courts-Martial to adopt the totality of circumstances test for determining 
probable came in accordance with lllinois v. Gates. 462 U.S. 213 (1983)); and Mil. R. Evid. 316(d)(5) (added by the 1984 Manual for Courts-Martial 
to permit detention of property on less than probable cause in accordance with United States v. Place, 462 U.S.696 (1983)). 

s0445 US.  573 (1980). 
~ _­

5l451 U.S. 244 (1981). 
' i

s2Comparc United States v. Hoyos, 892 F.2d 1387 (9th Cir. 1989) (after warrantedarrest'o ofpremises, protective sweep permissible when 
arrestees sought to alert others in the house and other accomplices were unaccounted for); United States v. Merritt, 882 F.2d 916 (5th Cir. 1989) 
(warranled arrest outside motel room, protective search of motel room rented by defendants known to carry weapons held to be permissible) with 
United Slates V. Curzi, 867 F.2d 36 (1st Cir. 1989) (ploy used to get suspect to open door thereby allowing warrantless arrests, protective sweep of 
premises held illegal). 

5aScc, c.g.,United Slates v. Broomfield, 336 F. Supp. 179 (E.D. Mich 1972). 
i '  

+ . 
1 

s4Sce, c.g., United States v. Williams. -F.2d -(8th Cir. Feb 8. 1990). 

ssSec, c g . ,  People v. Mack, 27 Cal. 3d 145. 165 Cal. Rep. 113, 611 P.2d 454 (1980); State v. Ranker, 343 So. Pd 189 (La. 1977), , 
56For a general discussion of factors that may be used to establish or able suspicion, see Imwinkelried, supra no? 24,at 0 2005. 

" I 

57CJ United States v. Curzi, 867 F.2d 36 ( l a  Cir. 1989). I .  1 ' 

SaImwinkelried, supra note 24, at Q 2052. 

591d.gg 2024-2026. 

aid. 8 2053. ,-
S ' I d .  g 2022. 1 -

62Id. 90 1812, 2023. 
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In United States v. Verdugo-Urqui&z63 the Supreme 
Court, per Chief Justice Rehnquist, held that the warrant-’ 
less searches of an alien’s residences in Mexico 
United States law enforcement authorities ivhile the alien 
was in custody in the United States did not trigger the 
fourth amendment. 

The fourth amendment provides “[tlhe right of the 
people to be secure in their persons, houses,paper and 
effects, against unreasonable searches and seizures, shall 
not be violated.” Who are protected persons? The major­
ity in United States v. Verdugo-Urquidez indicated that 
the term “the people” is a term of art and “refers to a 
class of persons who are part of a national community or 
who have otherwise developed sufficient connection with 
this country to be considered part of that community.”~ 

In a curious concurring opinion, Justice Kennedy indi­
cated that he agreed that no violation of the fourth 
amendment occurred. He could not, however, place “any 
weight on the refeence to ‘the people’ in the Fourth 
Amendment a s  a source of restricting its protections.’*a 
Rather than restricting the fourth amendment pmtection, 
it may be language used to “underscore the importance” 
of the fourth amendment right.66 To apply the fourth 
amendment warrant clause in this case would be 
“impractical and anomalous.**67The absence of local 
judges to review probable cause, the uncertainty sur­
rounding what search/privacy rules apply in Mexico, and 
our international obligations justify departure from the 
warrant clause. 

The Court did not preclude a violation of due process 
in the future, nor did the Court indicate what might be 
required under our treaty agreements or what protections 
under the fourth amendment an alien might have in 
prison.- This case was argued in November and decided 
nearly two months after Operation Just  Cause in Panama; 
as a result there is language in the opinion by Chief 
Justice Rehnquist aimed at the Nariega case: 

The United States frequently employs armed 
forces outside this country -over 200 times in our 
history - for the protection of American citizens 

.or-national security. Congressional Research Serv- , 
ice, Instances of Use of United States Armed 
Forces Abroad, 1798-1983 (E. Collier ed. 1983). 
Application of the Fourth Amendment to those cir­

uld significantly dismpt the ability of 
the political branches to respond to foreign situa­
dons involving our national interest. Were respond­
ent to prevail, aliens with no attachment to this 
country might well bring actions for damages to 
remedy claimed violations of the Fourth Amend­
ment in foreign countries or in international waters. 

Situations threatening to important American 
Interests may arise halfway around the globe, situa­
tions which in the view of the political branches of 
our Government require an American response with 
armed force. If there are to be restrictions on 
searches and seizures which occur incident to such 
American action, they must be imposed by the 
political branches through diplomatic understand­
ing, treaty, or legislation.69 

Justice Stevens, concurring, stated, “Ido not believe 
that the Warrant Clause has any application to searches 
of noncitizens’ homes in foreign jurisdictions because 
American magistrates have no power to authorize such 
sear~hes.”~OHe also indicated that the historical discus­
sion was simply irrelevant to the discussion on whether 
“an alien lawfully within the sovereign territory of the 
United States is entitled to the protection of our laws. Nor 
is comment on illegal aliens’ entitlement to the protec­
tions of the fourth amendment necessary to resolve this 
-.”71 

The dissent pointed out that the Court has not clarified 
what is a sufficient connection to grant protections to 
aliens. The Court “hinted” that the alien must be “vol­
untarily” in the United States and accept “societal obli­
gations.”n The majority implied that if the alien’s house 
was searched in the United States there would be fourth 
amendment protection.73 

6346Crim.L.Rep. (BNA) 2136 (US.  Feb. 28,1990) (Rehnquist, C.J.,joined by White, O’Connor, Scalia and Kennedy, JJ.). Justice Kennedy wrote a 
separate concurring opinion. Id. a i  2141. Stevens, J, concurring in Judgment.Id. Brennan and Marshall. JJ.. dissenting. Id. at 2142. Blackmun, 1.. 
dissenting. Id. at 2146. 

aid. at 2138. Justice Brennan, dissenting. states the majority “holds that respondentis bot protected by the Fourth Amendment because he is not one 
of the ‘people.’ Indeed, the majority’s analysis implies that a foreign national who had ‘developed sufficient connection with this country to be 
considered part of [our] community’ would be protected by the Fourth Amendment regardless of the location of the search.’’ Id. at 2143 n.7. 
-Id. at 2141. 

66Id. 
671d.81 2142. Justices Stevens and Blackmun igreed that the warrant clause Is inapplicable outside of the United States. 

“Id. at 2140. “The extent to which respondent might claim the protection of the Fourth Amendment, if the duration of his stay in the United States 
were to be prolonged -by a prison aenknce, for example - we need not decide.” 
WId. at 2140-41. 
70Id. 
711d. 
r21d.at 2143. 
7 3  Id. 
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The dissent also indicated that the “majority’s dooms­
day scenario” of applying the fourth amendment to the 
United States Armed Forces when conducting a military 
mission is “fanciful.”74 Under these circumstances the 
dissent indicated that the emergency doctrine, or doctrine 
of exigent circumstances would apply.75 Justice Brennan 
indicated that he does not agree with Justices Blackmun 
and Stevens, who believe that the warrant clause is not 
applicable overseas.76 The dissent agreed that this may 
be true as a matter of international law, but cited the 
Army regulations that require warrants for wiretaps over­
seas.77 None of the Justices cited the procedures in the 
Military Rules of Evidence for carrying out search war­
rants or search authorizations in foreign countries. The 
experience of the Army overseas has been that it is not 
impossible to have search warrants and search authoriza­
tions subsequently executed with the cooperation of the 
host country. 

Justice Blackmun, dissenting, agreed with Justice Ken­
nedy and with some of the language from Justice Bren­
nan that when a foreign national is held accountable for a 
violation of U.S.criminal law, he or she is entitled to 
fourth amendment protections under the reasonableness 
clause.78 Justice Blackmun indicated that he would 
remand the case for a determination of whether the 
search was based upon probable cause, a critical element 
of reasonableness.79 
In Butler v. McKeZlaPO the Court held that because 

Arizona v. Robersonsl was not a new rule, it was inappli­
cable to cases on collateral review. The Court went on to 
indicate that Roberson is a prophylactic rule only tangen­
tially related to the truthfinding process. 

Death penalty cases are often based on specific statu­
tory schemes or sentencing instructions and thus provide 
minimal direct guidance unless the military death penalty 
scheme suffers from the same defect. In McKoy v. North 
Carolinus2 the Court revkrsed a death sentence because a 
“unanimity requirement violates the Constitution by pre­
venting the sentencer from considering all mitigating evi­
dence.”83 The state sentencing scheme required the 

l4Id.at 2145. 
751d. 


~ . 

jurors to answer four issues sequentially: C l )  Did they 
unanimously find, beyond a reasonable doubt, one or 
more enumerated aggravating circumstances? If yes, then 
2) Did they unyimously find, by a prepondefance of the 
evidence, one or more enumerated mitigating circum­
stances? If yes, then, 3) Did they unanimously find, 
beyond a reasonable doubt, that the mitigating circum­
stance[~]found by them is [are] insufficient to out-weigh 
the aggravating circumstance[s] they found? If so, then, 
4) Did they unanimously find, beyond a reasonable 
doubt, that the aggravating circumstance[s] found by 
them is [are] sufficiently substantial to call for the death 
penalty when considered with the mitigating circum­
stance[~]found by them?” 

Justice Marshall, who believes the death penalty is 
cruel and unusual under all circumstances, found that this 
case was controlled by the Court’s decision in Mills v. 
Maryland.85 A capital sentencing scheme that prevents 
even an individual juror frpm considering any or all miti­
gating evidence is unconstitutional. The majority in 
McKoy concluded that under the North Carolina scheme, 
jurors could reasonably conclude tha,‘ they were pre­
cluded from considering any mitigating evidence not 
found to exkt by all twelve jurors.86 The fact that una­
nimity was required for aggravating circumstances as 
well as for mitigating circbtancks did not save the 
North Carolina scheme.87 

1 

The death penalty scheme set forth in Rule for Courts-
Martial 1004 does not suffer from the same defect as 
addressed in McKoy. After finding the existence of a spe­
cific aggravating factor unanimously and beyond a rea­
sonable doubt,88 ‘‘[all1 membkrs [must] concur that any 
extenuating or mitigatink Circumstances are substantially 
outweighed” by aggravating circumstances.*9 There is 
no limitation on what extenuating or mitigating circum­
stances inay be considered by any court member. In fact, 
the very philosophy of the military capital sentencing 
scheme - “broad !atitude to present evidence in extenu­
ation and mitigation””-encourages admission and con­
sideration of all mitigating evidence. 

-


77ld.at 2146 n.14 (citing Army Reg. 190-53, Interception of Wire and Oral Communications for Law Enforcement Purposes, para. 2-2(b) (3 Nov. 
1986)). 
78Id. at 2147. 
79id. 

8046Crim. L.Rep. (BNA) 2165 (US.Mar. 5. 1990). 

8’486 US.675 (1988) (invocation of h e  right locounsel with respect to one offense precludes further government initiated interrogation,even about 

another offense). 

8246Crim. L. Rep. (BNA) 2182 (U.S.Mar. 5, 1990). 
s31d.at 2183. 1 , 

#4id. * .  
85Mills v. Maryland, 486 U.S.367 (1989). 
8646 Crim L. Rep. at 2185. 
s71d. 


88MCM, 1984, Rule for Courts-Martial 1004(b)(7) and (c) [hereinafter R.C.M. 1004(b)(7)]. I/­


89R.C.M. 1004(b)(4)(C). 


90R.C.M. 1004(b)(3). 
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Enlisted Update 

Sergeant Major Carlo Roquemore 

Experience 

Introduction 

This article addresses the subject of experience. You 
may recall that in an earlier article I mentioned “experi­
ence” as one of the components of career progression. 
One of the many definitions Webster gives for “experi­
ence” is, “Activity that includes training, observation of 
practice, and participation ....** Ican best identify with 
that particular definition of “experience.” 

All of us come to the Regiment with some degree of 
experience. It may not’have been related to legal and 
administrative matters, but much of it revolved around 
schooling, interaction with people and their attitudes and 
personalities, and many other related life experiences. 
Those experiences assisted us in developing some very 
basic skills, in tenns of life’s expectations. 

By merging that prior experience with what the Army 
offers, we often find that we develop rather quickly and 
enhance those many basic skills learned earlier. A young, 
energetic person enters the military and is exposed rather 
quickly to people from many different geographical loca­
tions and cultural backgrounds. This sometimes results in 
apprehension. “Acclimation” and “congeniality” 
become the order of business for a smooth transition in a 
different environment. You complete basic training and 
shortly thereafter you find yourself in a rather demanding 
advanced individual training course. Remember the 
Legal Specialist Course conducted at Fort Benjamin Har­
rison, IN? As most will agree, the 71DAIT course is very 
demanding. Immediately, one must give undivided atten­
tion to the many meticulous details involved with the 
legal and administrative subject matters. You are con­
stantly reminded that you are involved with a course of 
study that allows very little room for mistakes. You are 
told that you will become part of a team that will assist 
commanders and others in making very important deci­
sions about the lives of soldiers and other individuals. 
These decisiofis may well have life-long impact. Pretty 
heavy stuff! 

Solely from that point of view, Adhering to our adopted 
definition of “experience,” we must endeavor to get the 
best experiences available. We must hold ourselves and 
leaders accountable for those experiences. People rely on 
our services and deserve and desire the best we have to 
offer. 

-Preparation and training for SQT and CTT is impor­
tant. 

-Understanding and being the total soldier is 
important. 

-Understanding specialty tasks and standards is 
important. 

-Seeking challenging and varied assignments is 
important. 

-Knowing and understanding NCOES for career 
progression is important. 

-Seeking professional development beyond normal 
duty hours is important. 

In essence, being the best we can possibly be is impor­
tant. The Army affords each of us an opportunity to work 
in that type of environment. It is an environment where 
“professionalism” is a resounding theme throughout 
one’s military career. 

After having completed the initial entry training, we 
embark on an exciting experience. For many 71D’s, the 
initial assignment was to a battalion as a legal specialist. 
Remember the apprehension involved with tackling the 
many demanding tasks found at the battalion? My God! 
Wasn’t that frightening? Many of us had no idea what to 
expect. But many of us had one important theme in mind: 
“Be All You Can Be.” By combining experiences with 
those learned thus far in the military, we were able to 
ease many real and perceived moments of tension and 
apprehension. We discover who our assigned leaders are 
at the unit and duty assignment level; who has respon­
sibility for sustained training; and what the tasks and 
standards are across the board. Soldiers must always 
understand the tasks and standards in order to accomplish 
the assigned mission. If not, confusion, wasted energy, 
and boredom results. That being the case, leaders have 
failed and we have set soldiers up for failure. Nothing 
could be more tragic for a young, conscientious, aspiring 
soldier. 

Many of us were surprised to learn that we are soldiers 
with a particular specialty, that beiig a legal specialist 
was an aspect of soldiering, and that we are expected to 
soldier within the total context of soldiering. Remember 
common task training and testing? By combining skill 
qualification training with common tasktraining and then 
helping to resolve real life legal problems for the com­
mand and others, we learned in short order that we gained 
a great deal of experience. Later, we also learned to 
develop a strong sense of confidence in ourselves and to 
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apply our skills. At this point, we should endeavor to 
enhance our skills by attending and participating in 
courses of study, both resident and nonresident. , 

As a legal specialist/NCO, court reporter, three 
most important resources are our ability to speak, write, 
and read. People must be able to understand what we are 
trying to convey. Decisions are based on clear arid reli­
able information. Being the best we can possibly 6e 
requires us to recognize our individual weaknesses end 
do something to correct them. Your impact will depend 
on your credibility. If you master those three areas alone, 
believe me, it  will add greatly to your skills apd cred­
ibility as a soldier, leader, and adviser. 

I urge you to take the resident and nonresident courses 
that will enhance your competence and proficiency and 

that will add to your expertise. Your chances for promo­
tion and possible selection for more varied, responsible, 
and challenging assignments will be increased. Also 
remember: There are no bad assignments in the Army. 
My personal experience has taught me that those assign­
ments considered undesirable by most soldiers usually 
offer the best opportunity for greater experiences and 
professional development. 

Leaders, ensure your soldiers h o w  and understand the 
NCOES. There are many functional courses available; 
discuss these at NCO professional development sessions. 
Be all you can be! 

This article should be made available to every legal 
specialist/NCO and court reporter on active duty and in 
the Reserve components. 

-


F 

F 

CLE News 


1. Resident Course Quotas 

Attendance at resident CLE courses at The Judge 
Advocate General’s School is restricted to those who 
have been allocated quotas. If you have not received a 
welcome letter or packet, you do not have a quota. 
Quota allocations are obtained from local training offices 
which receive them from the MACOMs. Reservists 
obtain quotas through their unit or ARPERCEN, ATTN: 
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO 
63132-5200 if they are nonunit reservists. Army National 
Guard personnel request quotas through their units. The 
Judge Advocate General’s School deals directly with 
MACOMs and other major agency training offices. To 
verify a quota, you must contact the Nonresident Instruc­
tion Branch, The Judge Advocate General’s School, 
A m y ,  Charlottesville, Virginia 22903-1781 (Telephone: 
AUTOVON 274-7110, extension 972-6307; commercial 
phone: (804) 972-6307). 

2. TJAGSA CLE Course Schedule 

1990 

June 4-8: 103d Senior Officer Legal Orientation 
Course (5F-Fl). 

June 11-15: 20th Staff Judge Advocate Course (5F-
F52). 

June 11-13: 6th SJA Spouses’ Course. 

June 18-29: JATT Team Training. 

June 18-29: JAOAC (Phase IV). 
June 20-22: General Counsel’s Workshop. 

June 26-29: U.S. Army Claims Service Training Semi­
nar. 

July 9-11: 1st Legal Administrator’s Course 
(7A-550A 1). 

July 10-13: 21st Methods of Instruction Course (5F-
F70). 

July 12-13: 1st Senior/Master CWO Technical Cer­
tification Course (7A-55OA2). 

July 16-18: Professional Recrujting Training Seminar. 
July 16-20: 2d STARC Law and Mobilization Work­

shop. 
July 16-27: 122d Contract Attorneys Course (5F-F10). 
July 23-September 26; 122d Basic Course (5-27-C20). 
July 30-May 17, 1991: 39th Graduate Course (5-27-

C22). 
August 6-10: 45th Law of War Workshop (5F-F42). 
August 13-17: 14th Criminal Law New Developments 

Course (5F-F35). 
August 20-24: 1st Senior Legal NCO Management 

Course (5 12-7lD/E/40/50). 
September 10-14: 8th Contract Claims, Litigation & 

Remedies Course (5F-Fl3). 
September 17-19: Chief Legal NCO Workshop. 

3. Civilian Sponsored CLE Courses 

August 1990 
2-3: PLI, Bankruptcy Developments for Workout 

Officers and Counsel, New York, NY. 
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2-3: NELI, Employment Discrimination Law Update, 
Washington, D.C. 

2-3: PLI, Management and Trial of a Medical Malprac­
p,tice Case, New York, NY. 
I 

2-4: PLI, Acquisitions and 

eai state Opinions 
9-10: PLI, Accountants’ Liability, San Francisco, CA. 
9-10: PLI, Introductionto Qualified Pension and Profit 

Sharing, Chicago, E. 
9-19: NITA, Northeast Regional Program in Trial 

Advocacy, Hempstead, NY. 
13-17: PLI, Basic UCC Skills Week, New York, NY. 
15-17: CALIABA, Land Use Institute: Planning, Reg­

ulation, Litigation, Boston, MA. 
16-17: PLI,‘ Accounting for Lawyers, Los Angela, 

CA . 
16-17: PLI, Advanced Securities Law Workshop, 

Hilton Head, SC. 

16-17: PLI, Creative Real Estate Financing, Chicago,
IL. 


16-17: PLI, Workshop on Legal Writing, New York, 
NY. 

16-26: NITA, Rocky Mountain Regional Program in 
IAdvocacy, Denver, CO. I 

20-21: ALIABA, Colorado Springs Tax Institute, Col­
orado Springs, CO. 

20-24: ALIABA, The Emerging New Uniform Com­
mercial Code, Palo Alto, CA. 

23-24: PLI, ‘Introduction to Qualified Pension and 
Profit Sharing, San Francisco, CA. 

, 23-24: PLI, Workshop on Legal Writing, San Fran­
cisco, CA. 

For further information on ‘civilian courses, please 
contact the institution offering the course. The addresses 
are listed in the February’1990 issue of The Army 
Lawyer. 

4. Mandatory Continuing Legal Education Jurisdic­
tions and Reporting Dates 

Jurisdiction Reporting Month I 

Alabama 3 1 January annually 
Arkansas 30 June annually 
Colorado 31 January annually 
Delaware On or before 31 July annually every 

other year 
Florida Assigned monthly deadlines every 

three yearsr* Georgia 3 1 January annually 
Idaho 1 March every third anniversary of 

admission 

Jukdistion . 
Indiana 
Iowa 
Kansas ‘ 
Kentucky 

Louisiana , 
M i I l I l S O t a  
Mississippi 
MiSSOUri 

Montana 

Nevada 
New k w y  

New Mexico 

North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 

South Carolina 
Tennessee 
Texas 
Utah 
v*m<mt 
Vkginia 
Washington 
West Virgin.ia 
Wisconsin 

Wyoming 

Beporting Month 
’ 1 Oc’totxr annually 

1 March annually 
1 July annually 
30 days following completion‘ of 
course 
31 January annually 
30 June every third year 
31 December annually 
30 June annually 
1 April annually 
15 January annually 
12-monthperiod commencing on first 
anniversary of bar exam 
Formembers admitted prior to 1 Jan­
uary 1990 the initial reporting year 
shall be the year ending September 
30, 1990. Every such member shall 
receive credit for carryover credit for 
1988 and for approved programs at­
tended in the period 1 January 1989 
through 30 September 1990. For 
members admitted on or after 1 Janu­
ary 1990, the initial reporting year 
shall be the first full reporting year 

. fallowing the date of admission. 
12 hours annually 
1 February in three-year intervals 
24 hours every two years 
On or before 15 February annually 
Beginning 1 January 1988 in three­
year intervals 
10 January annually 
3 1 January annually 
Birth month annually 
31 December of 2d year of admission 
1 June every other year 
30 June annually 
3 1 January annually 
30 June annually’ 
31 December in even or odd years de­
pending on admission 
1 March annually 

Fer addreds and detailed information, see ’the January 
1990 issue of The Army Lawyer. 

5. Indiana Attorneys-Take Note! 

The Commandant, TJAGSA,recently received a letter 
from the Administrator of the Supreme Court of Indiana 
concerning certification of active law licenses. The 
Administrator noted the following: 

Over the last several years Indiana has received 
numerous requests to certify active law licenses to 
Bar Examiners in the District of Columbia and the 
State of Virginia. The requests are generated by 

- MAY 1990 THE ARMY LAWYER 9 DA PAM 27-50-209 95 

__--



military lawyers approaching ’ ETS. While most 

Current Materi 
I / I / 

Technical Information Center 

Each year, TJAGSA publishes kbooks and mate­
rials to suppoh resident irktruction. Much of this mate­
rial is useful to judge advocatesand k r n m e n t  civilian 
attorneys who are not able to attend cpurses in their prac­
tice areas. The School receives many requestseach year 
for these materials. Because such distribution is not 
within the School’s mission, TJAGSA does not have the 
resources to provide these publications. _I 

In order to provide another avenue of -availability, 
some of this matedd is being made available through the 
Defense Technical Information Center (DTIC).’Thereare 
two ways an office may obtain this material. The first is 
to get it through a user library on the installati 
technical and school libraries are DTIC “users. 
are “school” libraries, they may be free users. 
ond way is for the office or organization to becom 
government user. Government agency users pay five‘dol­
lars per hard copy for reports of 1-100 pages and seven 
cents for each additional page over 100, or ninety-five 
cents per fiche copy. Overseas use? may obtain one copy 
of a report at no charge. The necessary information and 
f o r k  to become registered as a user may be requested 
from: Defense Technical Information Center, Cameron 
Station, Alexandria, VA 223 14-6145, telephone (202) 
274-7633, AUTOVON 284-7633. 

Once registered, an office or other organization may 
open a deposit account with the National Technical Infor­
mation Service to facilitate ordering materials. Informa­
tion concerning this procedure will be provided when a 
request for user status i s  submitted. 

Users are provided biweekly and cumul ices. 
These indices are classified as a single confidential docu­
ment and mailed only to those DTIC users whose organi­
zations have a facility clearance. This will not affect the 
ability of organizations to become DTIC users, nor will it 
affect the ordering lof TJAGSA public 

DTIC.All TJAGSA publiditions are unclassified 
relevant ordering’inforination; such J as DTIC numbers 
and titles, will be published in The Army Luwyer. The 
folloiving TJAGSA publicatibns & available through 
DTIC. The nine character identifier beginning with the 
letters AD are numbers assigned by DTIC and must be 
used when ordering publidtiam. 

AD B136337 
‘Law Deskbook 

AD E136338 F 

,.Law Deskbook, Vol 2/JAGS- ’ 

AD B136200 

AD B1002ll 

AD A174511 

AD B135492 

AD B116101 

AD B136218 

AD B135453 

AD A174549 

AD BO89092 

AD B114052 

AD Bll4053 
I 

ADK-89-2 (294 pgs). 

Fiscal Law Deskbook/JAGS-ADK-89-3 

(278 pgs).

Contract Law Seminar Problems/ 

JAGS-ADK-86-1 (65 pgs). 


Legal Assistance 
Administrative and ‘Civil Law, All 

States Guide to Gathisbent 

ProcedureslJAGS-ADA-86-10 

Pgs).

Legal Assistance Guide Consumer Law 

/JAGS-ADA-89-3 (609 PgS). 

Legal Assistance Wills Guide/JAGS-

ADA.87-12 (339 PgS). 

Legal Assistance Guide Adminisbation 

Guide/JAGS-ADA-89-1 (195 pgs). 

Legal Assistance Guide Real Property 

/JAGS-ADA-89-2 (253 pgs). 

All States lyiarriage & Divorce B i d e /  

JAGS-ADA-84-3 (208 pgs). 

All States Guide to State Notarial Laws/ 

JAGS-ADA-85-2 (56 pgs). 

All States Law Summary, Vol YJAGS- -

ADA-87-5 (467 PgS). 

All States Law Summary, Vol IYJAGS-

AbA-87-6 (417 pgs). 
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All ,States taw SUI-, Criminal Law 
JAGS-ADA-87-7 (450 pgs).. 

88 Legal Assistance Deskboo ADB135506 Criminal Law Deskbook Crimes & 

FfJAGS-ADA-85-3 (760 pg~).  Defenses/JAGS-ADC-89-1 (205 pgs). 
Legal Assistance D e s m k ,  Vol rr/ AD B100212 Reserve Component kriminal Law PES/ 
JAGS-ADh-854 ( 5 9  pgs). JAGS-ADC-86-1 (88 pg~) .  
USAREUFt Legal Ashtancc &nd- AD 8135459 Senior Officers Legal Orientatioq 

(31s pgs). JAGS-ADC-89-2 (225 pgs).- ~ O ~ J J A O S - A D A - ~ S - ~  
S7 P&tive Law Materials/JACiS- 'AD B140529 Criminal Law, Nonjudicial Punish-

ADA-85-9 (226 pg~).  ment/JAGS-ADC-89-4 (43 pgs). 
AD 8116103 Legal Assistance Preventive Law qADB140543 Trial Counsel & Defense Counsel 

Sedes/JAOS-ADA-87-10(205 pgs). HandhWJAGS-ADC-90-6 (469 pgs). 
116099 Legal Assistance Tax Infonnation 

Senes/JAGS-ADA-87-9 (121 pgs). Reserve Affairs 
124120 	 Model Tax Assistance Program/JAGS-

AD B136361 Reserve Component JAGC PersonnelADA-88-2 (65 pg~).  
Legal Assktance Attorney's Federal Policies HandboolJJAGS-GRA-89-1 

Income Tax, GuidepA-266-90 (230 (188 pg5). 

PP). The following CID publication is also available 
AD-BI24194 1988 Legal Aqistance Updatc/JAGS- through DTIC: 

* 3A-88-1AL 

Claims 
AD A145966 USACIPC Pam 195-8, Criminal Inves-

tigations, Violation of the USC in 
4D Bl08054 Claims Programmed TcxVJAGS- Economic Crime Investigations (250 

ADA-87-2 (1 19 pgs). P 8 S h  

rninlstretive and Civil Law Those ordering publications are reminded that they are 
for government use only. 

I 

i 
Environmental Law/JAGSaADA-84-5 +Indicates new publication or revised edition. 
(176 PSI. 
AR 1S-6 Investigations: Programmed 

' Instruction/JAGS-Af)A-86-4(40 pgs). 2. Regulations & Pamphlets 
8087848 	 Military Aid b Law Enforcement( Listed below arc new publications and changes toJAGS-ADA-84-7 (76 PgS). 

139524 Oovenunent Infonnation ' Practices/ existing publications. 
JAGS-ADA-89-6 (416 pgs). Title Date51 Law of Militmy Installations/JAGS- Number - -
ADA-86-1 (298 pgs). AR 11-34 The A m y  Respiratory 15 Feb 90 

8139522 	 Defensive Federal LitigatiorJJAGS. Protection Program 
g A . 8 9 - 7  (862 pg~).  AR 25-55 The Department of 10 Jan 90 
Reports of Survey and Line of Duty A m y  Freedom of 
Determination/ JAGS-ADA-87-3 (1 IO Infonnation Act Pro-
Pgs). gram (This Regulation 

AR 340-17,
1. 8100675 Practical Exercises in Administrative S U ~ C K C ~ C S  

and Civil Law and Management/JAGS-
ADA-86-9 (146 pgs). AR 55-3S5 

1 Oct 82) 
Defense Traffic Man- 15 Jan 90 

t 
I
I 

The Staff Judge Advocate Officer Man-
ager's Handbook/ACIL-ST-290. 

agement Regulation:
Transportation Facility 
Guide-Navy, Marine 

Ei 

Labor Law Corps,and the Coast 

*AD B139523 

OB139525 

h w  of Federal ErnpIoyment/JAGS-
P A - 0 9 4  (450 pgs). 
t a w  of Federal Labor-Management 

AR 601-210 
Guard (Vol. 3) 
Regular A m y  and 
Army Reserve Enlist-
ment Program 

14 Feb 90 
I 

Rt!ations}JAGS-ADAe89-5 (452 pgs). AR 608-10 	 Child Development 12 Feb 90 
Servicesevelopments, Doctrine & Literature AR 700-20 Ammunition Peculiar 5 Feb 90 i

litary CitatiwJAOS-DD-88-1' (37 Equipment (APE) 
pgs-1 DA Pam 600-45 Army Communities Oct 89 
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By Order of the Secretary of the Army: 

CARL E. W O N 0  

Gene&, Unlted States Army 

Chlef of Stan 


Official: 

WILLIAM J. MEEHAN I I  

Brigadier General, Unlted Stares Army 

The Adjutant General 


Departmentof the Army 

The Judge Advocate General’s School 

US Army 

AlTN: JAGS-DDL 

Charlottesvllle,VA 22903-1781 


Dlstrlbutlon:Special 

SECOND CLASS MAIL 

*-

PIN: 067757-000 
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